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CUSS ACTION COMPLAINT 

NOW INTO COURT, through undersigned counsel, come Plaintiffs who 

respectfully rsprtsent that they have Injuries common to all those similarly situated, 

who incurred damages arising out of Defendants' manipulation of the levels of 

nicotine in their tobacco products. Plaintiffs seek to represent end prosecute all such 

cisims through class action proceedings for those similarly situated who ere residents 

i 
or domiciliates of the United States, for the following r%%$onMt to-wrt; 

JURISDICTION AND VENUE 

i 

1. 

This is a class action on behelf of alt residents or domiclllariae of tho United 

States who have used and been addicted to tobacco products manufacture d by the 

i 
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Defendants, which manufacturers deny that the chemical, nicotine, is addictive but 

who m*wu\*t*jhejm/a) of nicotine in their tobacco products for the purpoaaa of 

addicting consumers. ' 

Tills Court has aubjict matter jurisdiction pursuant to 28 U.S.C. 11332 

(diversity jurisdiction). 

3. 

The amount fn controversy (n compansatory and punitive damans claims 

exceeds 450,000, exclusive of interest and costs, for eech Plaintiff and das* member. 

4. :' 

Venue is proper in this District pursuant to 26 U.S.C. i 1391 (a). Plain tiffs and 
•« 

numerous class members purchased tobacco producu of Defendants in tlii Eastern 

District of Louisiana and were thersby damaged and subjected to irreparable harm.' 

Defendants advertised in this District, received substantial compensation end profits 

from sales of tobacco products in this District, end made msterjalomisjions and 

misrepresentations and^raached warrantiea in thia pistriet. 

PARTIES 

5. 

PLAINTIFFS AND PROPOSED CLASS REPRESENTATIVES: 

Now Into Court, through undersigned counsel, come It) Dianne Castano, 

individually for the wrongful death of her husband, Patar Castano, ^r\d as 

representative in the survival action of Peter Castano, deceased husband of Plaintiff, 

* i 
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(2) Emest Richard Perry, ST., and (3) T. Qeorga Solomon, Jr., all of whom rye persons 

of the age of majority domiciled in the State of Louisiana and who furthei appear on 

behalf of those individuals similarly situated. 

t. 

Proposed class representetive Oianne Cistano, loving wife of Peter Castano, 

a well respected attorney, witnessed that due to Nicotine addiction Peter Castano, 

who started smoking while a teenager, used hni^^t^iM^t^uvi^ use of 

tobacco products due to his addiction thereto which caused him to die of cancer from 

smoking tobacco products, because he was rendered without power to formulate a 

desire to quit smoking. Moreover, if and when Mr. Castano did try to quit, he was 

unable tc do so, due to hit addiction to defendants' tobacco products, causing injury 

Including costs of medical treatment, lose of income, mental and emotional buffering, 

humiliation and frustration, and many other economic, physical and properly fosses, 

including loss of consortium, as suffered by Oianne Castano and other damages to be 

proven during the trial. 

7. ' 
7 

Plaintiff and proposed class representative Emest Richard Parry, Sr„ started 

t 
smoking at the age of seventeen and has tried on numerous occasions to discontinue 

the use of defendants' tobacco products, which efforts included therepy from severe! 

hypnotists and an acA&uncturift;jfaree different clinical sessions at hospitals each of 

which fasted for an extended period of time; injections in the ear; an ear-clip device; 

and numerous brands of nicotine patches, all to no avail. Mia addiction to Defendants' 

3 
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tobacco products caused him out-of-pocket expenses, mental and physical suffering, 

and frustration *nd humiliation among other damages to be proven at trial, 

* 8. 
•' • *. 

Plaintiff and proposed claw representative T. George Solomon, JK, sterted 

smoking at the ege of 15^ In his efforts to quit smoking, he attended various medical 
f 

sessions at hospitals, traveled to California to receive injections from a specialist, tried 

several sessions with a hypnotist, and attempted many other varied methods to quit, 
h. 

l' 

but due to his addiction contrived by defendants, he has been unable to 'quit. His 

addiction to defendants' tobacco products caused him out-of-pocket expenses, mental 

and physical suffering, and frustration and humiliation among other damages to be 

proven at trial. 

DEFENDANTS: 

5. 

Defendants are the manufacturers of tobacco products containing the chemical 

nicotine, who manipulated the level of nicotine In their tobacco products uo as to 

make those products addictive. Named herein are: 

I: 

(1) Philip Morris Companies, Inc., a Virginia corporation, with its principal 

place of business in New York, New York; and 

(2) Philip Morris Incorporated, a Virginia corporetion, with its principal place 

of business in New York City, doing business in the State of Louisiana during all 

material times herein. 
(3) The American Tobacco Company, e Delaware corporation, with Its 
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principal place of business in Stomford, Connecticut! doing business in the State of 

Louisiana during all material times herein; 

(4) Lorillard, Inc., e New York corporation, with its principsl plsce of business 

in New York City, doing business in the Stete of Louisiena during all material times 

herein; 

(5) Lorillard Tobacco Company, a Delaware corporation, with iili principsl 

place of business in New York City, doing business in the State of Louisiana during 

all material times herein; 

(6) RJR Nabisco, Inc., e Delaware corporation, with Its principal piece of 

business in New York City, doing business in the State of Louisiana during ell material 

times herein; 

(7) R.J. Reynolds Tobacco Company, a Delaware corporation, with its 

•v 
principal piece of businsss in Winston-Salem, North Caroline, doing business in the 

t 
Stete of i .ouisisni during til msterief times herein; end r 

(8) Liggett Group, Inc., e Deiawere corporation, with its principal piece of 

business in Durhem, North Carolina, doing business in the State of Louisiana during 

ell materiel times herein. 

6. 

At elf times mentioned herein, eech Defendsnt wes the egent, eiWan, or 

'ft 
employee of the other Defendants and in acting and omitting to act ee alleged herein 

did so within the course end scope of the egency or employment. 

5 
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7. 

Each Defendant is sued individually and as a co-conspirator and aider and 

abettor. Defendsnts, and each of them, knowingly and/or recklessly conspired In, 

and/or aided and abetted, the common course of conduct aet forth fully t plow. 

This conduct included acts and practices which operated as a fraud md deceit 

upon Plaintiffs and the class members, and included various falsa statn/nents of 

material fact, the nondisclosure of materiel faces, and the making of statements 

which, in light of the circumstances under which they were made, omitted material 

facts necessary to make such statements not misleading to Plaintiffs and 'he class 

members. 

9. > 
) 

Suuft acts of conspiracy and aiding and abetting included, among othsr things, 

Yi 
falsely advertising; marketing and selling cigarettes as safe, non-addictive,.and not 

containing levels of nicotine manipulated by Defendants to causa addiction. 

10. 

I 
The liability of each Defendant arises from the fact that each committal end/or 

engaged in a conspiracy to accomplish and/or aided and abetted In the commission 

of all or part of the unlawful conduct alleged herein, and/or intentionally, knowingly, 

or in reckless disregard of the truth, engaged in the conduct herein alleged.;, 
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THE CLASS: 

11-

This action is brought and may properly be maintained es a class action 

pursuant to the provisions of the Federal Rules of Civil Procedure 23(a)f1)-(4) and 

23(b)(1), 23(b)(2) or 23(b)(3). Plaintiffs bring this action, on behalf of themselves ^r\d 

afi other similarly situated, es representative members of the following proposed class: 

AH residents end domicitieries of the United States who have purchased tobacco 
i 

products manufactured by Defendants and who claim to be addicted to tobacco 

products, and survivors who claim that their dacadents were so addicted to the 
. 4 

tobacco or tobacco products manufactured by defendants herein, which 

manufacturers caused, contributed to, were aware or in any other manner e&sisted or 

abetted in, or encoureged, that the drug, or chemical, Nicotine or any derivative 

thereof to be added to tobacco and/or tobacco producta intandad to br sold for' 

consumption and ell those individuals injured thereby. , 

12. 

Specifically excluded from the proposed cless are Defendants, any jintfty in 

which any Defendents have a controlling interest, end the officers, directors, affiliates, 

legal representatives, hairs, successors, subsidiaries, and/or assigns of ii«iy such 
i 

entity. 

13. 

Kkjnwo*ftv of th« C\m**. Fad, ft. CtV P. 23f«Wii. The proposed class Is so 

numerous that the Individue! joinder of all its members is impreeticeble under the 
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atandard of Fad. R. Civ. P. 23(a)(1). Tana of millions of Amarican smoke cigarettes; 

thousands of adotascents btgin smoking for the first time every day. While the exact 

number end the identities of class members sre unknown at this time and can only be 

ascertained through appropriate investigation tr\6 discovery, Plaintiffs are informed 

and believe that the class includes millions of members. 

Existence and Predominance of Common Questions of Law and Pacv. Fad. R. 

py. P. 23(a) and 23(b)(3). Questions of law and fact arising out of Defendants' 

denial that nicotine is addictive, and Defendants' concealment oflhajnanip jfation of 

jlfiQtinfi Igvlt Jn^fiirjflfaaccojHoducts so as to make them addictive, ero common 

to alt members of the class, and such questions predominate over any questions 

affecting only individual members of the class. These common legal and factual 

questions Include, but are not limited to, the following: 

a. Whether nicotine is addictive; 

b. Whether Defendants have denied thet nicotine is addictive, while 

knowing that it is addictive; 

c. Whether Defendants manipulated the levels of nicotine in their tobacco 

products; 

d. Whether Defendants knew or should have known that the iavels of 

nicotine in their tobacco and/or tobacco products were addictive; 

e. Whether Dsfsndents manipuleted the nicotine levels of their tobacco 
t-

and/or tobacco products in such a manner as to knowingly causa addiction to their 

S 
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products; 

f. Whether Defendants' course of conduct in denying that nicotine is 

addictive and manipulating tha levels of nicotine in their tobacco produce so as to 

addict consumers constitutes fraud, end intentional concealment of material fects; 
i 

g. Whether Defendants' conduct constitutes negligent misrepresentation; 

h. Whether Defendants violated state consumer protection statutes; 

i. Whether Defendants breached express warranties; 
i 

j . Whether Defendants breached the implied warranty of merchantability; 

k. Whether Defendants are liable for intentional Infliction of tmotional 

distress; 

I. Whether Defendants negligently designed their tobacco produce ir\ terms 

of nicotine content; 

m. Whether Defendants failed adequately to warn or notify consumers 

regarding the hazards of tobecco products; 
i 

n. When Defendants initiated their alleged scheme^ and the amount of 

revenues and profits they received as a result of such wrongdoing; 
o. Whether Defendants are strictly liable in tort for sailing a dangerously 

defective product; % 

? 
p. Whether the class members are threatened with irreparable harm and 

'.} 
whether they ere entitled to injunctive end other equiteble relief including restitution, 

disgorgement of products, and e medicel monitoring fund, and, if so, the nature of 
« 

such relief; 
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q. Whether the cless is entitled to compensatory damages, end, if so. the 

nature of such damages; 

r. Whether defendants ere liable for punitive or examplary damages. 
• -JJ 

s. The amount of punitive or exemplary demsgts expreased as jp multiple 
i.' 

of each class member's compensatory damages. 

10. 

Common questions of law and fact as shown above predominate over Individual 

questions of causation of individual damages and the monetary compensate n therefor 

end defenses of individual defendants are generally applicable to the entire class rather 

k 
than to Individual claims. •• 

15. ? 

Tvoicalitv of Claims. Fed, R, Civ, P. 23(a)(3). Plaintiffs' Claims ere typical of 

the claims of the members of the class. Plaintiffs and all members of the class 

sustained demegee and are facing irreparable harm arising out of Defendants' common 

course of conduct as complainad of herein. The losses of each member of the class 

were ceused directly by Defendants' wrongful conduct as alleged herein. < 

16. •» 

Adeouete Representation. Fed. R. C\v. P. 23(aM4). Plaintiffs will l.iirly and 

adequately protect the interests of the members of the class. They have retained 

attorneys experienced in the prosecution of class actions, including complex co nsumer 

product toxic tort, and mass accident cless actions. 

* 
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17, 

Superiority, Fed. R. Civ. P. 23(bW3t A class action Is superior to Other 

available methods for the fair and efficient adjudication of this litigation, since 

individual joinder of all members of each class is impracticable. Even if any elass 

member* could afford individual litigation, it would be unduly burdensome to the 

Courts in which the individual litigation would proceed. Individual litigation magnifies 

tha delay and expense to all parties in the court system of resolving the controversies 

engendered by defendants' product. By contrast, the class action device presents far 
•i 

and fewer management difficulties and provides the benefits of unitary adjudication, 

economies of scale, and comprehensive supervision by a single court. Concentrating 

this litigi tion in one forum would aid with judicial economy and efficiency and 

promote parity among the claims of individual class members as well i::i judicial 

consistency. The conduct of this action as a class action presents fewer management 

difficulties, conserves the resources of the parties and the court system, and protects 

the rights of each cless member. Notice of the pendency and of any resolution of this 

action can be provided to the class members by publication. 

18. 

Thii action is also certifiable under the provisions of Fad. R, Civ. P.,23(b)(t) 

I; 

and/or 23(b)(2) because: ' 

a. The prosecution of separate actions by the individual members of the 

class would ereata a risk of inconsistent or varying adjudications with respect to 

individual class members, thus establishing incompatible standards of conduct for 

11 . 
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Defendants; 

b. The prosecution of sepsrate actions by individual class members would 

create a isk of adjudications with respect to them that would, as a practio.il matter, 

be dispositive of the interests of the other class members not parties to such 

adjudications or that would substantially impair or impede the ability of euch non-party 

class members to protect their interests; and 

c. Defendants have acted or refused to act in respects generelly applicable 

to the class, thereby making appropriate final injunctive relief with reguid to the 

members of the class as a whole. 

FACTUAL ALLEGATIONS 

ADDICTION: 

19. 
i 

The human body does not require Nicotine for itsjife*susteining biological 

functions. Nicotine is a highly toxic liquid alkaloid naturally Occurring In tobacco. 

With continued or habitual use and/or casual use Nicotine has the propensity to cause 

the human body to become addicted to it, or to develop a physiological need for it, 

where none previously existed end which serves no necessary bodily purpose. 

Indeed; the use of tobeeeo products results in a chemical dependence on nicotine that 

is similar to addiction to heroin or coceine. 

20. 

Throughout the Clesa Period and through the present day, Defendants have 

12 y 
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publicly denied that nicotine it addictive. However, on March 25, 1984, Food and 

Drug Administration CFOA') Commissioner David A. Kesaler testified before the 

House of Representatives Subcommittee on Health and the Environment that 

Defendant cigerette menufacturers intentionally suppressed scientific and/or medical 

evidence that nicotne is addictive. An internal Philip Morris research memo on 

"Motives end Incentives in Cigirene Smoking- described the conclusion/of a 1972 

Council for Tobecco Reaeerch scientific conference on the question oir 'Why do 

people smoke cigarettes?" The memo states: 'Without nicotine, the argument goes, 

there would be no smoking." 

The memo continues; 

Think of the cigerette pack as a storage container for a day's supply of 
nicotine... Think of the cigarette as s dispenser for a dose unit of nicotine... 
Think of a puff of smoke as the vehicle of nicotine.... < 

i 

An internal Philip Morris report from 1971 describes the difficulties a emcker has in 

stopping smoking once he or she is addicted to nicotine: 

Even after eight months quitters were apt to report having neurotic symptoms, 
such as feeling depressed, being restless and tense, being ill-temporod, having 
a loss of energy, being apt to doze off, etc. They were further troubled by 
constipation and weight gains.... 

21. 

Throughout the Cless Period and through the present day, Defendants heve 

publicly denied that they intend cigarettes to provide nicotine to consumers in order 

13 
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to encourage and/or contribute to and/or cause nicotine addiction. 

MANIPULATION OP NICOTIC ^V^LS 

22. 

On March 25, 1994, Food and Drug Administration Commissioner David A. 

Kessler presented to the Congressional Subcommittee on Hearth and the Environment 

evidence that tobacco companies intentionally sail cigarettes containing an addictive 

lave! of nicotine, Indeed, Dafandanti have apparently manipulated the levels of 

nicotine in their tobacco products so as to addict consumers. Plaintiffs war* unaware 

of Defendants' knowing manipulation of the nicotine levels found in their tobacco 

products until such allegations surfaced after FDA investigations as announced by the 

media in the Spn'ng of this year, 1994. ' 

INTENT/PURPOSE TO ADDICT 

23. 

De-.endants knew or should have known nicotine to be harmful and/or injurious 

and/or addictive and/or to cause damages of the nature alleged herein below. 

Plaintiffs are Informed and believe that Defendants intentionally manipulated ihe levels 

of nicotine in their tobecco products so as to make them addictive to consumers, 

TOLLING OF APPLICABLE STATUTES OP L IMITATION 

24. 

Any applicable statutes of limitation have been toiled by Defendants' acts of 

fraudulent concealment and denial of the facts as alleged above. Plaintiffs are 

informed and believe that such acts of fraudulent concealment included intentionelly 

14 L 
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covering up and refusing to disclose internal documents and failing to disclose and 

even suppressing information concerning the fact that nicotine Is addictive and that 

Defendants manipulate the levels of nicotine in their tobecco products to addict 

consumers. Through such ecu of fraudulent concealment, Defendants w.ire able to 

conceal from the public the truth about the addictive nature of tobacco, and their 

manipulation of nicotine levels In their tobacco products, thereby tolling the running 

of any applicable statutes of limitation. The public could not reasonably have 

discovered the true facts until very recently, the truth having been fraudulently and 

knowingly concealed by Defendants for years. 
{• 

25. 

In rhe alternative. Defendants are estopped from relying on any statutes of 

limitation because of their fraudulent concealment of the addictive nature of nicotine 

and their manipulation of nicotine levels in their tobacco products. Defendants were 

under e duty to disclose their manipulation of nicotine levels in their tobacco, products 

because thts is nonpublic information over which Defendanta had exclusive control, 

and because Defendants knew that this information was not available to Plaintiffs or 

• to class members. In addition, Defendants are estopped from relying on an y> statutes 
ft 

of limitation because of their active concealment of these facts. 

i 

26. 

Until ahortly before the filing of the Complaint in this action, Plaintiffs and the 

members of the class had no knowledge that Defendants were engaged in the 

wrongdoing alleged herein. Because of the fraudulent and active concealment of the 

15 
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wrongdoing by Defendants, including deliberate efforts to give Plaintiffs and tha class 

members tha materially false impression that nicotine is not addictive and that 

Defendants are not manipulating the nicotine levels of their tobacco products, 

Plaintiffs and the members of the class could not reasonably have discovered tha 

wrongdoing at any time prior to this time. Defendants have attempted to keep such 

internal information from reaching tha public. Indeed, Defendants still refuse to admit 

that nicotine is addictive end that thay have manipulated the levels of nicotine in their 

tobacco products. 

27. 

Because, in part, of the self-concealing nature of Defendants' actions and, in 

part, of Defendants' active concealment of their wrongdoing, Plaintiffs assert the 

tolling of any applicable statute of limitations affecting the claims by Plaintiff:; and the 

members of the class. 

FJRST CLAIM FOR RELIEP 
[Fraud And Deceit] 

28. 

Plaintiffs, on behalf of themselves and all others similarly eituated, reallege, as 

if fully set forth, each and every allegation contained in paragraphs 1 through 27 

above, and further allege: 

29, 

At all times during the course of dealing between Defendants and Plaintiffs and 

the membere of the class, through advertising in the mess media and by other 

communications, Defendants repeatedly made the misrepresentetion thet nicotine is 
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not addictive. Moreover. Defendants have recently stated that they do not manipulate 

nicotine levels in their tobacco products so as to addict consumers. 

30. 

In representations to Plaintiffs and members of the class, Defendant* omitted 

the following materia) information: nicotine ii addictive and Defendants manipulate 

nicotine levels in their tobacco products ao as to addict consumers. 

31. 

Defendants were under a duty to disclose to Plaintiffs and class members the 

addictive nature of nicotine, Defendants' manipulation of the nicotine levels in 

Defendants' tobacco products, and Defendants' intent to addict Plaintiff* and the 

;'i 
class members. Defendants had sola access to material facts concerning the addictive 

nature of nicotine, Defendants' manipulation of nicotine levels in Defendants' tobacco 

products, and Defendants' intent to addict Plaintiffs and the class members. 

Defendants knew that, prior to Plaintiffs' addiction to nicotine, Plaintiffs and class 

members could not reasonebiy have discovered the addictive nature of nicotine, 

Defendants' manipulation of the nicotine levels in Defendants' tobacco products, and 

Defendants' Intent to addict Plaintiffs and the class members. In addition, Defendants • 

actively concealed the addictive nature of nicotine, Defendants' manipulation of 

nicotine levels in Defendants' tobacco products, and Defendants' intent *:o addict 

Plaintiffs and the claas members. 
,n 

32. 
(, 

The representations were falsa whan made and Defendants knew or were 
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reckless in not knowing thai they were false. In fact, nicotine was known to 

Defendants to be addictive, the level of nicotine in Defendants' tobacco products was 

known to be manipulated by Defendants, and the intent to addict Plaintiffs and class 

members was known to Defendants. 

33, i 

T U misrepresentations and omissions were made deliberately, wilh'ufly, end 

malicious ly to mislead Plaintiffs and the members of the cless into reliance ;nd action 

thereon, and to cause them to purchase Defendants' tobacco producta, 

34. 

Plaintiffs and the members of tha class had no way to determiner that the 

representetions were felse and misleading, and that they included material emissions, 

and Plaintiffs and members of tha class reasonably relied on Defendants' 

representations. 

h 
3E. 

By reason of their reliance on Defendants' misrepresentations tnd omissions, 

Plaintiffs and the members of the class are addicted or subject to be addicted to 

Defendants' tobacco products and have been damaged in en amount to be proven et 

trial, Piaintiffa and the class members are therefore entitled to the equitable relief 
* 

described In the Tenth Cleim for Relief and to damages. 

36. ! 

Defendants knew that nicotine was addictive, Defendants' manipulated the 

amount of nicotine level in Defendants' tobacco products, and Defendants' intent to 
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addict Plaintiffs and the class members but refrained from disclosing this fact to 

Plaintiffs and the class members, for the purpose of inducing them to purchase 

Defendants' tobacco products, thus causing them to incur economic and other 

damages in $n amount to be proven at trial. 

37. 

Defendants' conduct alleged ebove eenetitutes malice, oppression, and freud 

and thereby warrants the imposition of punitive demagee against Defendants. 

Defendants are liable for punitive damages for their reckless or wanton or willful 

disregard .for the public's safety in the manufacture, design, or manipulation of 

nicotine, a toxic and hazardous substance, In their tobecco products and/or, as 

provided i;y any state'• lews as authorized by the choice of lew provisions of the 

state in which this Court site. ' 

SECOND CLAIM FOR RELIEF 
(Negligent Misrepresentation] 

38. 

Plaintiffs, on behalf of themselves and ell others similarly eituated, reallege, as 

If fully set forth, each and every allegation contained In peragrapha 1 through 37 

above, and further allege: 

39. ; 

By reason of their knowledge end expertise regerding the addictive nature of 

nicotine, manipulation of the amount of nicotine level in Defendants' tobacco 

products, and intent to addict, and by reason of their statements to consumers In 

advertisements end other communications, at all times relevant hereto, Defendants 
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owed Plaintiffs and the members of the cless e duty of care which required, among 

other things, that Defendants be truthful and accurate in their representations to 

Pleintiffs and members of the cless concerning their tobecco products. 

40. 

Defendants breeched their duty of cere to consumers by negligently making the 

materiel misrepresentations elieged in the First Claim for Relief. 

41 . 

Plaintiffs end the members of the class reasonably relied on Difendants' 
i 

representations, when in fact those representetions constituted negligent 

misrepresentations. 

42. 

Such reliance was not only foreseeable by Defendents but also intended by 

them, 

43. 

By reason of their reliance on the Defendants' negligent misrepresentations, 

Pleintiffs end the members of the etess are addicted or subject to being addicted to 

tobecco products end have been damaged in en emount to be proven at trial. 

Plaintiffe and the cless members are therefore entitled to the equitable relief described 

in the Tenth Claim for Relief and to damages, 

t 

%\ 
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THIRD CLAIM FAR RELIEF 
[Violation of Consumsr Protection Statutes] 

44. 

Plaintiffs, on behelf of themselves end all others similarly situated, reallege, as 

if fully set forth, each and every allegation contained in paragraphs 1 through 43 

above, and further allege: ' 

45. 

Plaintiffs and class members are consumers who purchased Defendants' 

tobacco products for personal use. All fifty states and the District of Columbia have 

enacted statutes to protect consumers against unfair, deceptive or fraudulent business 

practical, unfair competition, and false advertising. Almost every state allows 
ii 

consumers a private right of action under these statutes, 

46. 

By their misrepresentations and non-disclosures of material facts alleged above, 

Defendants deceived and continue to deceive consumers and subject them to 

continuing and/or increasing addiction to Defendants' tobacco products. This conduct 

constitutes unlawful, unfair, and fraudulent business practices within the meaning of 

state consumer protection statutes. 

47. 

In addition, Defendants' use of various media to promote thu sale of 

Defendants' tobacco products by, among other things, falaely and deceptively 

representing that nicotine is not addictive and that Defendants' do not manipulate the 

levels of nicotine in their tobacco products so as to -addict consumers constitutes 
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unfair competition and unfair, deceptive, untrue, or misleading advertising within the 

meaning of state consumer protection statutes. 

The above-described unlawful, unfair, and fraudulent business practices and 

false and misleading advertising end unfair competition by Defendents continues to 

present a threat to members of the public. Defendants have ayatematically 

perpetrated a fraud upon members of the public and refuse publicly to acknowledge 

the wrongdoing of their actions. Defendants continue to refuse to admit that nicotine 

is addictive, that Defendants manipulate the amount of nicotine level in Defendants1 

tobacco products, or that Defendants intend Plaintiffs end class members to become 

zdd'ictad to nicotine. 

49. 

As a result of the conduct described above, Defendants have been and will 

continue to be unjustly enriched at tha expense of Plaintiffs and the members of the 

class. Specifically, Defendants have been unjustly enriched by the receipt of billions 

of dollars in domestic tobacco products sales each yeer, which products were 

promoted and sold through advertisements and statements which affirmatively 

misrepresent, either directly or by implication, that nicotine ie not addictive and that 

Defendants do not manipulate the nicotine levels of their tobacco products so as to 

addict consumers. 

50. 

Plaintiffs and the members of the class are therefore entitled to the equitable 
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relief described below in the Tenth Claim for Relief and to attorneys' t^. 

FOURTH CLAIM FOE RELIEF 
[Breaoh of Express Warranty] 

51. J 

Plaintiffs, on behalf of themaalves and all others similarly situated, reallege, as 

if fully eat forth, each and every allegation contained in paragraphs 1 th;ough 50 

hereof, and further allege: 

52. 

Defendants' advertisements and promotional etatemente alleged above 

conteined broad claims amounting to a warranty that Defendants' tobacco products 

were no; addictive, that Defendants did not manipulate the nicotine, levels in 

Defendants' tobacco products, and that Defendants did not Intend to addict Plaintiffs 

and class members. 

53. 

As alleged above, Defendants breached their warranties by offering for sale, 
i 

and sailing as non-addictive, Defendants' tobacco products that ware addictive, and 

contained levels of nicotine manipulated by Defendants to make them addicted. 

54. 

Defendants' breach of their express warranties haa cauaad Plaintiffs and the 

class mambars to bacoma addicted to nicotine and antitlas them to equitably relief as 

described in the Tenth Claim for Relief and has caused Plaintiffs and the members of 
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the cless to suffer damagss in an amount to be proven et trial. 

FIFTH CLAIM FOR HEL1EF 
(Breach of Implied Warranty] 

55. 

Plaintiffs, on behalf of themselves end ell others similarly situated, reallege, as 

if fully set forth, each and every allegation contained in paragraphs 1 through 54 

above, end further efloge: 

56. 

Defendants impliedly warranted that their tobacco products, wiich they 

designed, manufactured, end sold to Plaintiffs end members of the class, were 

merchantable and fit %r\^ safe for their ordinsry use, end that Defendants heve not 

manipulated their nicotine levels so as to mako them addictive to consumers. 

57. 

Defendants' tobacco products purchased and consumed by Plaintiff; and the 

msmbere of the cless were addictive, unmerchantable, end unfit for use when sold, 

and subjected Plaintiffs and membars of the class to addiction end/or increesing 

addiction. Therefore, Defendants breached the implied warranty of merchantability 

at the time Defendants' tobacco products were sold to Plaintiffs and class members 

in that the Defendants' tobacco products were not fit for their ordinary purposes, 

58. 

As a direct end proximate result of Defendants' braach of the impliad warranty 
) 

of merchantability, Plaintiffs and class members are addicted or subject to addiction 

to Defendants' tobacco products and entitled to the equitable relief described in the 
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Tenth Claim for Relief and havt suffered dameges in an amount to be proven at trial. 

[Intentional Infliction of Emotional Distres a] 

59. 

Plaintiff a, on behalf of themselves and ell others similarly situated, reallege, as 

if fully aet forth, each and every alligation contained In paragraphs 1 through 58 

hereof, and further allege: 

60. i 

Defendants acted in an extreme and outrageous manner towards the Plaintiffs 

and the members of the ctess through a course of conduct which included denying 

that nicotine is addictive while manipulating the levels of nicotine in their tobacco 

products so as to addict Plaintiffs and the members of the class to Defendants' 
r 

tobacco products. Defendants acted with the intention of causing, or reckless 

disregard of the probability of causing, emotional distress to Plaintiffs and members 

of the class. 

' 6 1 . 

As a direct, foreeeeeble, actual and proximate result of the Defendants' 

conduct, Plaintiffs have suffered and continue to suffer injury* damage and severe 

emotional distress. ;, 

62. 

The Defendants' extreme and outrageous conduct entitles the Plaintiffs and 

class members to punitive and exemplery damages. 

a 
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SEVENTH CLAIM EOR RELIEP 
[Negligence] 

63. 

Plaintiffs, on bahatf of themselves end all others similarly situated, reallege, as 

if fully set forth, each and every allegation contained in paragraphs 1 through 62 

hereof, and further allege: 

64. 

Defendants had e duty to Plaintiffs and class members to provide a reasonably 

safe product in design and manufacture, and to warn of the addictiva nature of 

nicotine. 

65. ? 

Defendants broached their duty of reasonable care to Plaintiffs 'and class 

members by the following acts and omissions: 

a. failure to design and manufacture tobacco products that were not 

addictive and/or that did not contain unreasonable levels of nicotine; 

b. failure to warn consumers of the addictive neture of nicotine when 

they knew or should have known of nicotine's addictive nature; and ,. 

c. otherwise falling to exercise duo care under the circumstances. 

66. 

As a direct end proximate result of the cereleesness and negligence of 

Defendants, Plaintiffs and class members have suffered reasonably end especially 

foreseeable damages in an amount to be proven at trial including, without limitation, 

economic injury and severe emotional distress. 
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67. 

At all times relevant hereto. Defendants' conduct was intentional and/or 

outrageous end beyond the bounds of reasonableness and was in reckless disregard 

for the safety of Plaintiffs and the class. Plaintiffs are entitled to compensation, 

punitive, and exemplary damages. 

EIQHTH C l A M FQW RELIEF 
(Strict Liability] 

68. 

Plaintiffs, on behalf of themselves end ell others similarly situated, reallege, as 

if fully set forth, each and every allegation contained in peragraphs 1 through 67 

above, and further allege: 

69. 

At all relevant times, Defendants were engaged in the business of 

manufacturing and selling their tobacco products for ultimate retail sale to consumers. 

Defendants manufactured their tatacco products, manipulated the level of nicotine in 

their tobacco products and sold theaa tobacco products to retailers, whc sold the 
V 

Defendants' tobacco products to Plaintiffs and class members. 

70. 

Defendants' tobacco products were expected to and did reach the das s without 

substantial change in their condition as manufactured, manipulated ano sold by 

Defendants. 71. 

The Plaintiffs and the class membsrs consumed the tobacco produsU in the 

manner in which the tobacco productt were intended to be used, that is, for personal 
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consumption, causing and/or subjecting Plaintiffs and class members to become 

addicted to nicotine. 

The members of the cless were not aware of, end could not in the oxercise of 

reesonabte care have discovered, the addictive nature of tobacco products, 

Defendants' manipulation of the nicotine levels of these tobacco prodjcts, and 

Defendants' intent to addict Plaintiffs and class members. 

As a direct and proximate result of Defendants' design, manufacture and sale 

of Defendants' tobacco products. Plaintiffs and the dees members have suffered 

addiction or v subject to addiction to Defendants' tobacco products and have 

suffered damages in $r\ amount to be proven at trial. 

72. 

Defendants' tobacco products, containing manipulated levels of nicotine, as 

manipulated by Defendants, which cuesed or subjected Plaintiffs end class members 

to become addicted to nicotine upon personal consumption, constitute a product 
•.1 

dangerous for normal use. 

73. f 

Thus, Defendants' are strictly liable to Plaintiffs and class members in en 

amount according to proof. 

NINTH CLAIM PQR RELIEF 
[Redhibition] 

74. I 
'j 

Plaintiffs, on behalf of themselves and ell others similarly situated, reallege, ee 

if fully set forth, each and every allegation contained in paragraphs 1 through 73 

http://legacy.library.ucsf.edu/tid/dbk97h00/pdf



hereof, and further allege: 

75. 

Defendants' concealment of nicotine's addictive nature, Defendants' 

manipulation of nicotine levels in their tobacco products, and Defendants' concealed 

intent to addict Plaintiffs1 and class members constitutes a redhibitory vice or defect 

i 
in Defendants' tobacco products, which renders their consumption so inconvenient 

and Imperfect that it must be supposed that buyers would not have purchased 

Defendants' tobacco products had they known of the vice. La. C.C. art. 2520. 

7e. 

Defendants as manufacturers of their tobacco products are conclusively 

presumed to know of the addictive nature of nicotine, Defendants' manipulation of 
nicotine levels in their tobacco products, and Defendants' intent to eddictPiaintiffs 

i' 

and class members, and are thus considered bad-faith sellers answerable to petitioners 

in damages, ss well as restitution of price and repayment of expenses, including 

reasonable attorneys' fees. 

77. 

Defendants, by menufecturing for sale the above-mentioned tobacco products, 

are bound to the implied warranty respecting the hidden defects of the things sold, 

or their redhibitory vices, that Is, the addictive nature of nicotine, the Defendants' 

manipulation of nicotine levels in their tobacco products, and Defendants' intent to 

addict Plaintiff* and cteas members. 

29 

http://legacy.library.ucsf.edu/tid/dbk97h00/pdf



78. 

Defendants' declaration that nicotine is not addictive, that Defendants did not 

manipulate nicotine levels in their tobeeco products/ and that Defendants did not 

intend to addict Plaintiffs and class members, which declarations Defendants knew 

were untrue, and thereby fraudulent. 

79, 

The redhibitory vice or defect in Defendants' tobacco products has caused 

petitioners to sustain damages, whether for the cost of remedy, and correction, and/or 

the repayment of the expenses associated therewith, and/or non-pecuniary damages 

associated with the addiction to nicotine end Defendants' manipulation of nicotine 

levels in their tobacco products, together with legal interest thereon, for all costs of 

these proceedings, and for reasonable attorneys' fees, because the redhibitory defect 

or vice hes rendered Defendants' cigarettes so inconvenient and Imperfect that It must 

be supposed that the petitioners would not have purchased them If they h id known 

of the defect or vice. 

TENTH CLAIM FOR RELIEF 

[Equitable (Injunctive and/or Declaratory) Relief) 

80. 

Plaintiffs, on behalf of themselves and all others similarly situatad, reallege, as 

if fully aet forth, each and every allegation contained in paragraphs 1 through 79 

above, and further allege; 

81. 

The class members have no adequate remedy at law, rendering injunctive and 
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other equitable relief appropriate in that damages cannot adequately compensate 

Plaintiffs and class members for the injuries suffered and threatened. 

82. 

Accordingly, Plaintiffs, on behalf of themselves and all others similarly situated, 

request the following classwide equitable relief: 

(a) That a judicial determination and declaration be made of the rights 

of Plaintiffs and the class members, and the corresponding responsibilities of 

Defendants; 

(b) That Defendants be declared to be financially respc risible for 

notifying all class members of nicotine's addictive nature. Defenders' manipulation 

of nicotine levels in their tobacco products, end Defendants' intent to eddic: Plaintiffs 

and class members, with restitution and refunds to Plaintiffs and the class members 

of all or part of the sums paid by them to purchase Defendants' falsely promoted 

tobacco products; 

(c) That Defendants be ordared to disgorge, for the benefit of the 

class, all or part of their ill-gotten profits received from the aale of cigarette* and/or 

to make full restitution to the Plaintiffs and class members; and 

(d) That Defendants be ordered to create a medical monitoting fund 

to monitor xha health of Plaintiffs and class members and to pay for all medical 

expenses caused by Defendants' wrongdoing. Addicted smokers are entitled to a 

•medical monitoring* fund beceuse they are demonstrably at increased risk for lung 

I 
dissaaa, heartdlaeaee, and other well-e*teblished smoking-releted ailments. The need 
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for future monitoring is a reasonably certain consequence of the Plaintiffs' %n6 class 

members' axposure to carcinogens and the recommended monitoring is reasonable. 

PRAYER FOR REUiF 

WHEREFOREf Plaintiffs, on behalf of themaelves and ell others similarly 

situsted, pray for judgment against Defendants, and each of them, Jointly mnd 

severally as follows: 

1. An Order certifying the Plaintiff class end any appropriate subclass 

thereof under the appropriate provisions of Fed. R. Civ. P. 23, and appointing Plaintiffs 

and their counsel to represent the class; 

2. For the equitable relief requested in the Tenth Claim for Relief; 

3. For damages as alleged herein; 

4. For punitive or exemplary damages against each Defendant found guilty 

of oppression, fraud, malice, and/or despicable behavior, or for violation of state 

consumer protection ststutes, in in amount sufficient to punish eech such Defendant 

and deter others from similar wrongdoing; 

5. For attorneys' fees; 

6. For pre-judgment interest; 

7. For costs of suit; and 
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8. For $uoh other ind further relief is this Court may deem just and proper. 

DATED: March 29, 1994 

Respectfully submitted: 

Wendell Gauthier 
D, Kim Cormier 
Gauthier & Murphy 
3500 l\l. Hullen Street 
Metairie, Louisiana 70002 
(504) 456-8600 
Fax: (504)456-8624 

Calvin C. Fayard, Jr. #05846 
Donna U. Grodner #20,840 
Fayard̂  Harris & Honeycutt 

619 Florida Blvd. 
Denham Springs, La. 70626 
(504)664-4193 

Fax: (504)664-6925 
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