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UNITED STATES DISTRICT COURT * =& - - =
EASTERN DISTRICT OF LOUISIANA " & ¥ 1 o

Luily. R
vhin.
DOCKETNO:

pvisioNd 4 = ] 044

JUDGE —
THE AMERICAN TOBACCO COMPANY, MAGISTW"" MAG. 3
LORILLARD, INC., LORILLARD -
TOBACCO COMPANY, ,
PHILIP MORRIS COMPANIES, INC., :
PHIL!P MORRIS INCORPORATED,
RJR NABISCO, INC., R.J. REYNOLDS
TOBACCO COMPANY,
LIGGETT GROUP, INC.,
and REYNOLDS R.J. TOBACCO €O, INC.

DIANNE CASTANO,

ERNEST PERRY,

GEORGE SOLOMON and ALL OTHERS
SIMILARLY SITUATED

vVersus

® & & & & & % @

1
3

1

CLASS ACTION COMPLAINT
NOW INTO COURT, through undersigned counsel, coms Plain'tiffs who
respectfuily represent that they have injuries common to all those similarly situated,

who incurred demages arising out of Defendants’ manipulation of the levels of

nicotine in their tobaceo products. Plaintitfs sesk to represent and prosecuta sll such

claims through class action proceedings for those similarly situated who ere ;feaidonts

)
or domiciliaries of the United States, for the following ressons, to-wit:  *

JURISDICTION AND VENVE
1.
This is a ¢lgss action on behalf of all residente or domiclliaries of tho United
Stm‘sf who havgg:g and been addicted to tobaceo products mnufoctureﬁ by the
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Defendants, which manufacturers deny thet the chemical, nicotine, is addictive, but

who q\fﬂpu!atc the leve! ir tobscco products for the purposu of

addicting consumaers.
———

2. [

This Court has subject matter jurisdiction pursuant to 28 USC § 1332
(divarsit;j jurisdiction).
3
The amount in controversy In compensatory and punitive damaqus claims
exceeds $50,000, axclusive of interest and costs, for each Plaintff and clug membaer.
Venue is proper in this District pursuant to 28 U.S.C. § 1391(a). Pluié;'ntiffs and
numerous class members purchased tobacco products of Desfendants in tiia Eastern
District o\“ Louisiana and were thereby damaged and subjected to impm}blo harm.
Defendants advertised in this District, recsived substantial compensation l‘ﬂd profits
from sales of tobscco products in this District, and made mntMst
misteprosentations and hraachgd wartgrtis n tis Disret.
- PARTIES
5.

]

PLAINTIFFS AND PROPOSED CLASS REPRESENTATIVES:

1

,'.._.

Now Into Court, through undersigned counssl, coma (1) Dianne (astano,
individually for the wrongfu! death of her husbsnd, Peter Castano, and as

representative in the survival sction of Peter Castano, decessed husband of'.flalntiff,
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{2) Ernest Richard Perry, Sr., and (3} T, George Solomon, Jr., all of whom n’e persons
of the age of majority domiciled in the State of Louisiana and who furthm].‘appear on
behalf of those individuals similerly situatsd. |
| ..
Ptoposed class representative Dianne Castano, loving wite of Petel[ Castano, -

a well respacted attorney, witnessed that due to Nicotine addiction Peter Castano,

who started smoking while a teenager, used ho use of
S — e

e

tobacco products due o his addiction therato which caused him to die of c:;nccr from

smoking tobacco products, because he was rendered without power to fo-mulate 3

desire to quit smoking. Moreover, if snd when Mr. Castano did try to quii, he was

—— —

unable tc do $0, due to his addiction to defendents’ tobacco products, causing injury
. . . ‘ ;

including costs of medical treatment, loss of incame, mental and emotiona! iuffering,

humiliation snd frustration, and many other economic, physical and propariy losses,

including loss of consortivm, as suffered by Dianne Castano and other damgqes to be
)
proven during the trial. ;

2. ’

| 1
Plaintiff and proposed class representative Emest Richard Perry, Sr., started

P ¥
smoking at the age of seventeen and has tried on numerous occasions te digcontinue

R

the use of defendants’ tobacco products, which efforts included therapy from several
——

hypnotists and an ag_gpér\_clu_it_t_;_mroa differant clinical sessions at hospitals sach of
——

N
which lasted for an extended period of time; injections in the ear; an ear-clip device;
and numerous brands of nicotine patches, all to no avail. His addiction to Dcféndants'

1
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tobacco products caused him out-of-pocket axpenses, mental and physicafsuffering.
and frusjtratlon and humilistion among other damages to be proven at triai;

it 8.

Pisintiff and proposed class reprasentative T. George Solomon, .fr., sterted

smoking at the ages of 15.’ in his efforts t0 quit smoking, he sttended \mim.u maedice!

sessions at hospitals, traveled to California to recelve injections from a spnc;alist, tried

severs! sesslons with a hypnotist, and attempted many other varied methou:!s to quit,

but due to his addiction contrived by defendants, he has been unable to i;;uit. His

addictionto defendants’ tobacco products caused him out-of-pocket oxpons;s, menta!

snd phfsml suffering, and frustration and humilistion smong other dlmaﬁos 1o be

provan at trial. a

FENDANTS:
5.
Defendants are the menufacturers of tobacco products containing the ;:hemlcal

nicotine, \who manipulated the level of nicotine in their tobacco products :so as to

———

make those pMdiwvo. Named hersin are: '

(1)  Philip Mortis Companies, Inc., a Virginia corporation, with its 'Q;:)rincipal
place of business in New York, New York; and

{2)  Philip Morris Incorporated, a Virginia corporation, with its principal plece

of husinesé in New York City, doing business in the State of Louisiana dhring all

t

material times herein.

(3) The Amarican Tobacco Company., & Delaware corporstion, fvith s
_\\.\h_

—_—
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principal place of business in Stamford, Connecticut, doing business in the State of

Louisiana during all material times hersin;
(4) Lorillard, Inc., s New York corporation, with its principal place of business
in New York City, doing business in the State of Louisisna during ali maverial times

herein;

~rae .-

(5) Lorillard Tobscco Company, 8 Delaware corporation, with ity principal
place of business in New York City, doing business in the State of Lovisians during
all mater:ial times herein; "

(B;; RJR Nabisco, Inc., @ Delawars corporation, with its principa. place of
business in New York City, doing business in the State of Louisiana during ull matori.al
times herein; |

(1) R.J. Reynolds Tobacco Company, a Delaware corpoution}-:' with its
principal place of business in Winston-Salem, North Carolina, deing buning‘ss in the
State of |.ouisiana during all materia! times herein; end :

(8) Liggett Group, Inc., @ Delaware corporation, with its principaé plece of
business in Durham, North Carolina, doing business in the State of I.ouisia;;a during
sl matatial times herein. |

6.
At all times mentioned herein, each Defendant was the agent, m?rvan, or

§
employee of the other Defendants and in acting and omitting to act as allegyd herein

did so witfsin the course and scope of the agency or employment.

tp://legacy.library.ucsf.edu/tid/dbk97h00/pdf



htty

7.

¥

Each Defendant is sued individually and as a co-conspirator and aider and

abettor. Defendants, and each of them, knowingly and/or reckisssly conspired in,
and/or gided and abetted, the comman course of conduct set forth fully kplow.

8. J
{

This conduct included acts and practices which oparated as & fraud :1nd deceit
upon Plaintitfs and the tlass membars, and included various false statcments of
material fact, the nondisclosure of material facts, and the making of stutements
which, in light of the circumstences undar which they were made, omitted material
facts nacessary to make such statemants not misleading to Plaintiffs and “he class
membars. ‘

9. L
)

Such acts of conspiracy and eiding and abetting included, among othzr things,
, C ,

falsely advertising, marketing and geling cigarettes 8s safe, non-addictive,.and not

contsining levals of nicotine manipulated by Defendants to cause addiction.

10.
Theiliability of iach Defendant arises from the fact that each commimz}j end/or
sngaged in a conspiracy to accomplish and/or aided and abetted in the cor(imission
of all or pm of the unlawful conduct alleged hersin, and/of intantionally, knowmglv.

orin rackless disregard of the truth, engaged in the conduct herein nlloqod ;

://legacy.library.ucsf.edu/tid/dbko7h00/ndf




IHE CLASS:
11.

This sction is brought and may properly be maintained as s clLss action
pursusnt to the provisions of the Federal Rules of Civil Procedure 23(-)(4)—(4) and
23(bl(1), 23(b}(2) or 23(b}(3). Plsintitfs bring this action, on behalf of themi;dvas and
all other similarly situated, 88 representative membaers of the following proposed class:

All residents end domiciliaries of the United States who have purchased tobacco

products manufactured by Defendants and who claim to be addicted 1) tobacco

products, and survivors who claim thet their decedents were 80 addicied to the

tobacco or tobacco products manufactured by defendants horeili:, which
manufact.urera caused, contributed to, were sware or in any other manner a;sined or
abetted in, or encouraged, that the drug, or chemical, Nicotina or any ;erivan'vo
thereof to be added to tobacco and/or tobacco products intended to be sold for
consumption and all those individuals injured thereby. .
12. ;
Specifically excluded from the proposed class are Defendants, any ,;ntity in
which any Defendants have a controliing interest, and the officers, directors, ;Hiliaus,
legal representatives, hsirs, successors, subsidiaries, and/or assigns of :ﬁw such
entity. ‘
13.

Numerosity of the Class, Fed. R, Civ. P.23(a){1). The proposed clsss Is so

numerous that the Individua! joinder of all its members is umpractacablo undor the
4
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standard of Fed. R. Civ. P. 23(a)(1). Tens of millions of American smoke .;:igarenes;
thousands of adolescents begin smoking for the first time every day. While ths exact
number and the identities of class members are unknown at this time and cf:an only be
ascertained through appropriate investigation and discovary, Pisintifs ar: informed
and beliévo that the class includes millions of members.
14. :

Civ. P. 23(s) and 23(b}(3). Questions of law and fact arising out of Dn;fondants'
denial that nicotina is sddictive, and Defendants’ 0 mnnh;ulaﬂon of

7 Wo as 10 make them addictive, anj@_ common
4

to all members Bf the class, and such questions predominate over any t|uestions

affecting only individual members of the class. These common legal and factual
questions Include, but are not limited to, the following:

a.  Whether nicotine §s addistive;

b.  Whether Defondants have denied that nicotine is lddi:ti\i&, while
knowing that it is addictive; .

¢.  Whether Defendants manipulated the levals of nicotine in thoif':tobacco
products; |

d.  Whether Defendants knew or should have known that the lavels of

nicotine in their tobacco snd/or tobacco products wera addictivs;

e.  Whaether Defendants manipulated the nicotine levals of mulr;zobacco

. ¥
and/or tobacco products in such a manner as 0 knowingly cause addiction to their

d
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products;
f. Whether Dafendants’ course of conduct in denying that ricotine is
addictive and manipulating the levels of nicotine in their tobacco produc’: so as to

addict consumers constitutes fraud, and intentions! concesiment of materia! facts;

4

g.  Whether Defendants’ conduct conetitutes negligent misrepre sentation;
'.

h.  Whether Defendants violated state consumer protection statctes:

|

i. Whether Defendsnts breached express warranties;
j- - Whether Defendants breached thes implied warranty of mercha:mubility;

"
K. Whether Defendants are liable for intentional infliction of ymetional

gistress;

l. Whether Defendants negligently designed their tobaceo productsin terms
A
of nicotine content; !
h
m.  Whether Defendants failed adequately to warn or notify consumers

regarding the hazerds of tobacco products;
n.  When Defendants initiated their lleged schamp 2nd the amount of
revenues and profits they receivad as a result of such wrongdoing;

. Whether Defendants are strictly liable in tort for selling a danigerously
4
defective product; .

‘\

p.  Whaether tha cless members sre threatened with irreparable Harm and
B
whether they are entitled to injunctive and other equitable relief including restitution,

disgorgotﬁem of products, and @ medical monitoring fund, and, if so, the nature of

A
such relief;
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Q-  Whether the class is entitled to compensatory damages, and , if §0, the
nature of such dameges;

r. Whether defendants ar¢ liable for punitive or exemplary damages.

5. The amount of punitive or sxamplary domlgd expressed n;p multiple

t.

of each class member’s compensatory damages.
10.
Common questions of law and fact as shown above predominate over individus!
questions of causation of individual damages and the monatary compaensatien therefor
and defenses of individual defendants are generally applicable to the entire class rather

\

than to Individual elaims. ;
i
15. :

Tynicality of Claims, Fed. B, Civ, P, 23(a)(3). Plaintitfs’ claims are typical of
the claims of the members of the class. Plaintitfs and all members of the class
sustained damages and are facing irreparable harm arising out 0f Defendants* common
course of conduct as complained of horoin. The losses of each member of the class
waore caused diractly by Defendants’ wrongful conduct as alleged herein. 1

16. !

Adsguate Representation Fed, R, Civ, P. 23(a)(4). Pilsintifts will t:auirlv and
adequately protect the inmfosts of the members of the class. They have .‘rotained
attorneys vxperienced in the prosecution of class actions, including complex c;_nsumor

product, toxic tort, snd mass accident class actions.

10
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17.
Superiority, Fed R, Civ. P.23(b)(3) A class action s superiér to other

available methods for the fair and efficient adjudication of this litigaiion, since
individual joinder of all members of sach class is impracticable. Even if any class
members could atford individual litigation, it would be unduly hurdenscjne to the
Courts in which the individual litigation would proceed. Individual Iitigation’z’magnlﬁes

the delay and expense to all parties in the court system of resolving the coritrovorsias

engendered by defendants’ product. By contrast, the class action device pic:sents far
!

and fawsr management difficulties and provides the banefits of unitery adjudication,
4

economies of scale, and comprehensive supervision by s single court. Con:entrating

this litigition in one forum would aid with judicial economy and efficiency snd
promote parity among the claims of individual class members as well 5 judicial
consistency. The conduct of this action as a class action presents fewsr management

difficulties, conservas the resources of the parties and the court system, and protects
the rights of each class member. Notice of the pendency and of any resolutizn of this

'

action can be provided to the class members by publication. :

18.

This action is also certifiable under tha provisions of Fed. R. Civ. P.;23(b)(1)

L
and/or 23(b){2] because: '

a. The prosecuticn of separats actions by the individual members of the
class would creste a risk of inconsistent or varying adjudications with respect to

3
individual class members, thus establishing incompatible standards of conduct for

11 .
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Defendants;

b.  The prosecution of seapsrate actions by individuel ¢lass members would
create a 'isk of sdjudications with respect to them that would, as a practical matter,
be dispositive of the interasts of the other class members not partiefs' to such
adjudications or that would substantially impair or impede the ability of such :\on-party '
class membars to protect their interests; and

c.  Defendants have scted or refused to act in respects genarally applicable

10 the class, thereby making sppropriaie final injunctive relief with reguid to the

members of the class as a whole.

EACTUAL ALLFGATIONS
ADDICTION:
18, |
‘ $
-susteining hiological

The human body does not require Nicotine for its i
functions. Nicotine is a highly toxi¢ liquid alknloici naturally ccurring In i;obacco.
With continued or habitual use and/or casual use Nicotine has the propensity lo cause
the human body to bacoms addicted to it, or to develop a physiclogical neéd for it,
where nohe previously existed and which serves no necessary bodily nurpose.
Indeed, the use of tabaceo products results in a chemical dependence on nicotine that
is similar to addlction to heroin or cocaine.

20, y

Throughout the Clesa Period and through the present day, Defendants have

[4
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publicly denied thet nicotine is addictive. Hawsver, on March 25, 1984, Food and
Drug A‘dminismtion (*FDA") Commissioner David A. Kessler testified before the
House of Representatives Subcommittee on Health and the Environment that
Defendant cigarette manufacturers intentionally suppressed scientific and/ar medical
evidence that nicotine is addictive. An internal Philip Morris resurch“. memo on -
“Motives snd incentives in Cigarette Smoking” describgd the conclusions?bf 21972
Council for Tobacco Research scientific conference on the question of *Why do
paople smoke cigarettes?* The mamo states: "Without nicotine, the argur’ﬁent goss,
there would be no smoking.” :"

The memo continues;

Think of the cigerette pack as a storage container for a day’s supply of
nicotine... Think of the cigarette as a dispenser for a dose unit of Picotino...

Think of a putf of smoke as the vehicle of nicotine.... ’

|
An internal Philip Morris report from 1971 describes the difficuities a smcKer has in
stopping smoking once he or she is addicted to nicotine:

Even after sight months quitters were apt to report having neurotic symptoms,

such as faeling depressed, being restiess and tense, being ill-temperud, having
a loss of energy, being apt to doze off, stc. They ware further troubled by

constipation and weight gains...

21.
Throughout the Class Period and through the present day, Defendaats have

publicly denied that they intend cigarettes t0 provide nicotine to consumars in order

W
L

13
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to encourage and/or contribute 1o and/or cause nicotine addiction.
PULATION QF NICOTIN VELS
22,

On March 25, 1894, Food and Drug Administration Commiuione; David A.
Kessler presented to the Congressional Subcommittse on Health and the Er.;rironmcnt
avidoncc' that tobacco companiss intentionally sell cigarettes containing lr; addictive
level of uicotine. Indeed, Defendants have apparently manipulated the levels of
nicotine in their tabacco products so as to addict consumers. Plaintiffs wer:a unaware
of Defendante’ knowing manipulation of the nicotine levels found in their tobacco

products until such allegations surfaced after FDA investigations as announcad by the

1'-
Al

media in the Spring of this year, 1994,
INTENT/PURPOSE TO ADDICT
23.
De’sndants knew or should have known nicotine to be harmful and/or injurious
and/or addictive and/or to cause dzmages of the nature alleged herei.:i below.
Pleintifs are informed and believe that Defendants intentionally manipulated the levals

I
of nicotins in their tobacco produsts soc as to make them addictive to consimaers.

JOLLING OF APPLICABLE STATUTES OF LIMITAYION
24, '
Any spplicable statutes of limitation heve been tolled by Defendants’ acts of
fraudulent concealment and deniel of the facts as alleged above. Plainiiffs are

informed and believe that such acts of fraudulent conceziment included intentionally

14 b
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covering up and refusing to disclose internal documents and failing to disclose and
even suppressing information concerning the fact that nicotine Is addictiva and that
Defendants manipulate the levels of nicotine in their tobacco productsﬁ'to addict
consumers. Through such acts of fraudulent conceaiment, Defendants wire able to
conceal from the public the truth about the addictive nature of tobacco,_':nnd their
manipulition of nicotine levals in thair tobacco products, thereby tolling the running
of sny applicable statutes of limitation. The public could not reasongbly have
discovered the true facts until very recently, the truth having been fnuduglantly and

\"

knowingly concealed by Defsndants for years.
25, |

In the alternative, Defendants are estopped from relying on any sl;:jtutes of
limitation because of their fraudulent concealment of the addictive nature of nicotine
and their manipulation of nicotine levels in their tobaceo products. Dofond:nts were
under 8 duty to disclose their menipulation of nicotine levels in their tobaccol products
becsuse this is nonpublic information over which Defendants had exclusive, control,
and because Defendants knew that this information was not available to Pla;intiffs or

. 1o class members. In addition, Defendants are estopped from relying on any‘s‘statutes
4

q

of limitatién because of their active concesiment of these facts.
26. :

Until shortly before the filing of the Complaint in this action, Plnlntlff: :nnd the
members of the class had no knowledge that Defendants were engaged in the

wrongdoing alieged herein. Because of the fraudulent and active concesiment of the

. ]

15
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wrongdoing by Defendants, including deliberate efforts to give Plaintiffs an{l the class
members tha materlally false impression that nicotine is not addictiva; and that
Dafendants are not manipulating the nicotine levals of their tobacco products,
Plsintiffs and the mambars of the class could not reasonsbly have discovered the
wrongdoing at any time prior to this time. Defendants have attempted to ‘l;mop such
infemal information from reaching the public. Indesd, Defendants still refuse to admit
that nicotine is eddictive and that they have manipulated the levels of nicoti:ne in their
tobacco produets.
27.

Because, in part, of the self-concealing nature of Defendants’ sctions snd, in
part, of Defendants’ active concealment of their wrongdoing, Plaintiffs ei“ssert the
wolling of any eppliceble statute of limitations atfecting the claims by Plaintifﬂs and the

) members of the class.

1€
[Fraud And Decsit]

28.
Plaintiffs, on behalf of themselves and all others similarly situated, re#llege, as
if fully set forth, sach and every allegation contained in paragraphs 1 th};ugh 27
above, and further allege: )
29,
Atall times during the course of dealing between Defondants and Plaiu;_tiffs and
the members of the class, through sdvertising in the mass media and bv other

communications, Defandants repeatedly made the misrepresentation that nicotine is

16
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not addictive. Moreover, Defendants have recently stated that they do not manipulate
nicotine levels in their tobacco products so as to addict consumers.
' 30.

In representations to Plaintiffs and membars of the class, Defendants omitted
the following material information. nicotine is addictive and Defendants manipulats -
nicotine levels in their tobacco products 80 as to addict consumers.

31.

Defendants were under a duty to disclose to Plaintiffs and class mer'r‘lnbers the
addictive nature of nicotine, Defendants’ manipulation of the nicotine levels in
Defendants’ tobacco products, and Defendants’ intent to eddict Pllinﬁfff; and the
class members. Defendants had sole access to material facts conceming the :nddictivo
nature of nicotine, Defendants’ manipulation of nicotine levels in Defendants’ tobacco

. products, and Defendants’ intent to sddict Plaintiffs and the class fr‘.ornbors. -
Defandants knew that, prior to Plaintiffs’ eddiction to nicotine, Plaintiffs iind class
members could not reasonsbly have discovered the addictive nature of ;xicoﬁne.
Defendants’ manipulation of the nicotine levels in Defendants’ tobacco prodﬁcts, and
Defendants’ Intent to addict Piaintiffs and the class members. [n addition, De"tendants
actively concealed the addictive nature of nicotine, Defendants’ manipulation of

nicotine levels in Defendents’ tobacco products, end Defendants’ intent o addict

10

[}
t

Plaintiffs and the class memberas,

By

32. ‘

Thé representations were false when made and Defendants knew or were
‘ i

17 . '
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reckless in not knowing that they were false. In fact, nicotine was known to
Defendants to be addictive, the level of nicotine in Defendants’ tobscco prariucts was
known to be manipulated by Defendants, and the intent to addict Plaintiffs and class
members was known to Defendants. '
fs
Tt.u misrepresentations and omissions wers made deliberstely, willr'.‘u}ly, and
| maeliciout ly to misiead Plsintiffs and the members of the class into reliance and action
thereon, and to cause them to purchase Defendants’ tobacco products.
34
Plaintiffs and the membaers of the class had no way to determine; that the
representations were false and misleading, and thet they included material c'pjnissions,
and Plaintiffs and members of the class reasonably relied on Defsndents’
roprason'tutions.
| 36.
By reason of their raliance on Defendants’ misrepresentations and omissions,
Plaintiffs and the members of the class are addicted or subject to be adaicted to
Defendants’ tobacco products and have been damaged in an amount to be f:rovon at
triel. Plaintitfs and the class members are therefore entitled to the oquiuilo relief

f
described In the Tenth Claim for Relief and 10 damages. h

38. l
Defendants knew that nicotine was sddictive, Defendants’ manipulated the

amount of nicotine level in Defendants’ tabacco products, and Defendents’ intant to

18
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addict Plaintiffs and the class membaers but refrainad from disclosing this fact to
Piaintitts and the class members, for the purpose of inducing them to purchase
Defendants’ tobacco products, thus causing them to incur economic Qnd other
damages in an amount to be proven at trial,

32.

Defendants’ conduct alleged above constitutes malice, oppression, ;ﬂd fraud
and thereby werrants the imposition of punitive demages against De‘endsnts.
Defendants are liable for punitive damages for their reckiess or wanton 'nr willful
disregard for the public’s safety in the manufacture, design, or manipu!!ation of
nicotine, 8 toxic end hazerdous substance, in their tobacco products af_\;dlor, 8s

i

provided 1;y any state’s laws as suthorized by the choice of law provisions of the

4

state in which this Caurt sits.

' SECOND CLAIM FOR RELIEF

[Negligent Misrepresentation]
38.
Plaintitfs, on behalf of themselves and sif others similarly situated, m;llogo, as
If tully set forth, each and every allegation contained In paragraphs 1 thr"ough 37

above, and further sllege:

i
\

39.
By reason of their knowledge and expartise regarding the addictive nﬁtute of
nicotine, manipulation of thse amount of nicotine level in Defendants’ tobacco
products, and intent to addict, and by reason of their statements to consumers In

advertisements and other communications, at all times relevant hereto, Daondants

19
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owed Plaintiffs and the members of the class 8 duty of care which roquire&, among
other things, that Defendants be truthful and accurate in their reprasentations to
Plaintiﬂ§ and members of the cless concerning their tobacco products.
40.
Defendants breached their duty of care to consumars by negligently making the
matsrial misrepresentations alieged in the First Claim for Relief.
41.
Plaintiffs and the members of the class reasonably relied on Dcfendants‘

!

representations, when in fact those representstions constituted jnegligent

misrepresentetions.

42,
Such reliance was not only foresesable by Defendents but also intended by

them,
43'

:
By reason of thair reliance on the Defendants’ negligent misrepresantations,
Plaintiffs and the members of the cless are addicted or subject to being acdicted to
tobacco products and have been damaged in an smount to be proven' st trial.

Plaintiffs and the class membaers are therefore entitied to the equitable relief describad

in the Tenth Claim for Relief and to damages.

s

20
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IM FOR F
[Viclation of Consumer Protection Statutes)

44,

Piaintiffs, on behelf of themselves and all others similarly situated, ri:allege, as
if fully set forth, each and every sllegation contsined gn paragraphs 1 thirough 43
above, and further aliege: i
| 45.

Plaintiffs and class members are consumers who purchesed Do'endants’
tobacco products for personal use. All fifty states and the District of Colunibia have
enacted statutes to protect consumers against unfair, deceptive or fraudulent business
practices, unfair compatition, and false advertising. Almost every cta'.te allows
consumers a private right of action under thase statutes. :

48.

By their misrepresentstions and non-disclosures of material facts alleg nd above,
Defendarite decsived and continue to decsive consumers and subiect"‘them 10
continuing and/or incressing addiction to Defendants’ tobacco products. Thi: conduct
constitutes unlawful, unfair, and freudulent business prectices within the meaning of
state consumer protectian stetutss. v

47.

in eddition, Deafendants’ use of various media to promote thu sale of

Defendants’ ‘toblcco products by, among other things, falsely and de,r.ceptively

representing that nicotina is not addictive and that Defendants’ do not manirulne the

levels of nicotine in their tobacco products so 8s to addiet consumers cdnstitutes
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unfair competition and unfair, deceptive, untrus, of misieading advertising {rvithjn the
mesning of state consumer protection statutes.
48,

The above-described unlawfui, unfair, end fraudulent business practices and
false and misleading advertising and unfair competition by Defendants continuss to
pressnt a threat to members of the public. Defendants have syct‘maticallv
perpetrated a fraud upon members of the public and refuse publicly to acl;nowludge
the wrongdoing of their actions. Defendants continue to refuse to admit th:;t nicotine
is addictive, that Defendants manipulate the amount of nicotine level in Defendants’
tobacco products, or that Defendants intend Plaintiffs and class members to become
addictad to nicotine. .

| 49,

As a result of the conduct described above, Defendants have beer: and will
continue to be unjustly entiched at the expense of Plaintiffs and the memb}are of the
class. Specifically, Defendants have been unjustly enriched by the receipt.of billions
of dollars in domestic tobacco praducts sales each yesr, which products were
promoted and sold through advertisements and statements which aﬂ‘i'rmativoly
misrepresent, sither diractly or by implicetion, that nicotine is not addictiv-:a end that
Defendariits do not manipulate the nicotine levels of their tobacco products so as to

1

addiet eonsumers.

§0.

Plaintiffs and the membars of the class sre tharefore entitled to the eguitable

2
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relief described below in the Tenth Claim tor Relief and to attorneys’ fees.

AIM F
[Breach of Express Warranty)

61, /

Plaintiffs, on behalf of themsalves and all others similsrly situated, ré‘auega, as
if fully iat forth, esch and every allegation contained in paragraphs 1 tt;:ough 50
hereof, and further allege:

52,

Defendants’ advertisements and promotional staterments allagfzd sbove
conteined broad claims amounting to a warranty that Defendants’ tobaccc :products
were no. addictive, that Defendants did not menipulate the nicotine .levels in
Defendants’ tobscco products, and that Defendants did not intend to addic!. Plaintiffs
and class members. I'

53.

As alleged above, Defendants bresched their warranties by offcring‘ for sals,
and selling as non-addictive, Defendants' tobacco products that wers addi::i.ive, and
contained levals of nicotine manipulated by Defendants to maks them addu:tc&.

54.

Defendants’ breach of their express warranties has caused Plnintiff& and the

class members 20 become addicted 10 nicotine and entitles them to equitable relief as

described in the Tenth Claim for Relief and has caused Plaintiffs and the membaers of
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the class to sutfer damages in an amaunt to be proven st trial.

EIETH CLAIM FOR RELIEF
{Breach of implied Warranty]

55.

Plaintiffs, on behelf of themselves and all others similarly situated, reallege, as
if tully set forth, each and every allegation contained in paragraphs 1 through 54
sbovs, and further afiege: ,

56. |

Defondants impliadly warranted that their tobacco products, which they
designed, manufactured, end sold to Plaintitfs and members of the class, were
merchentable and fit end safe for thair ordinary uee, and that Defendants have not
manipulated their nicotine lavels so eé to mako them addictive to consumc;rs.

57.

Dafendants’ tobacco products purchased and consumed by Plaintifis: and the
members of the clags were addictive, unmaerchantabls, snd unfit for use wiven sold,
and subjccted Plaintiffs and membaers of the class to addiction and/or ii'f‘;crouing
nddictior;.. Therefore, Dafendants braached the implied warranty of merchanubiﬁtv
at the time Defendants’ tobacco products were sold to Plaintiffs and class imembets
in that the Defendants’ tobacco products were not fit for their ordinary purposes.

§8.

As a direct snd proximate result of Defendants’ breach of the implicd-inlrrlnty

of merchantability, Plaintiffs and class members are addicted or subject to '}addiction

]3
10 Defandants’ tobacco products and entitied to the squitable relief described in the

)

%

!
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Tenth Claim for Relief and have suffered dameages in an amount to be proven at trial.

IM € F
[Intentiona! Infiiction of Emotional Distress)

59,
Plaintiffs, on beha!f of themselves and all others similarly situsted, reallege, as
if fully set forth, each and every alisgation contained In paragraphs 1 through 58

hereof, and further sllege:

. 60. 3

Defendants acted in an extreme and outrsgeous manner towards the Plaintiffs
and the members of the class through & course of conduct which included denying
that nicotine is addictive while menipulsting the levels of nicotine in their tobacco
preducts so as to addict Plalntiffs and the members of the class to Defendants’
tobacco products. Defendants acted with the intention of causing, or‘:reckless
disregard of the probability of causing, smotiona! distress to Pleintiffs and inembers
of the class. |

“81.

As @ direct, foresesebls, actusl end proximate result of the Defiandants'
conduct, Plaintiffs have suffered and continue to suffer injury, damage and severe
emotional distress. P

62. |

The Defendants’ extreme and outrageous conduct entities the Plaintitfs and

class members to punitive and exemplary damages.
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(Negligence]
63.
Plsintiffs, on behalf of themselves and a!l others similarly situated, r’iallegc, as
if fully set forth, each and evaery sliegation contsined in paragraphs 1 tl')’rough 82

hereof, and further allege:
64.

Defendants had s duty to Plaintiffs and class membars t0 provide & reasonably

safe product in design and manufacture, and to warn of the addictive nature of

nicotine. _
6s.
Dafendants breached their duty of reasonabie care to Plaintiffs ;nnd class
mamberu by the following scts and omissions:
a. failure to design and manufacture tobscco products that were not
addictive and/or that did not contain unreasonabls Isvels of nicotine;
b.  fallure to wam consumars of the addictive nature of nicatine when
they knew or should have known of nicotine’s addictive nature; and
¢.  otherwise falling to exercise due care under the circunjstances.
ee. |
As s direct snd proximate result of the carelessness and ncg}igenco of

Defendants, Plaintiffs and class membars have suffered reasonably cnd-‘aspcciallv
foresasable damages in an amount to be proven at trial including, without limitation,

aconomic injury snd severe emotional distress.
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67.
At all times relevant hereto, Defendants’ conduct was intenticnal and/or
outrageous and beyond the bounds of ressonableness and was in rockles{ disregard
for the safety of Plaintiffs and the class. Plaintiff¢ are entitied to comﬁensaﬁon,

{
punitive, and exemplary damages.

EIGHTH CLAIM FOR RELIEF
{Strict Lllbinty]

68.

Piaintiffs, on behalf of themselves and all others similarly situsted, rcaliege, as
if fully set forth, each and every allegation contained in peragraphs 1 through 67
abovs, and further allege: :

69.

At all relevant times, Defendants were engaged in the business of
minufncturing and selling their tobacco products for uitimate retail sale to consumers.
Defendants manufactured their tabzcco products, manipulated the level of ricotine in
their tobacco products and sold thess tobacco products to retailers, wh; sold the
Defondénta' tobacco products to Plzintiffs and class members. ?

70.
Defendants’ tobacco products were expected to and did reach the ¢class without

substantial change in their condition as manufsctured, manipulated anc sold by

Defsndants. . ,
.
The Plaintiffs and the class membasrs consumed the tobacco produts in the

manner in which the tobacco products were intended to be used, that is, 10':(' personal

27

http://legacy.library.ucsf.edu/tid/dbk97h00/pdf




consumption, causing and/or subjecting Plaintiffs and class members o become
sddicteo to nicotine.

The membera of the claes were not aware of, and could not in the axercise of
ressonable care have discoversd, the addictive nature _of tobacco * products,
Defsndants’ manipulation of the nicotine lavels of thase tobacco products, and -
Defendants’ intent to addict Plaintiffs and class membaers.

AS & diract and proximate resuit of Defendants’ design, manufactun;. and sale
of Defendants’ tobacco products, Plaintiffs snd the cless members hnvi suffered
addiction or are subject to eddiction to Defendants’ tobacce products ;and have
sufferad Hamuges in an amount to be proven at trial.

72.

‘Defendants’ tobacco products, containing msnipulated levels of ni::otine, as

manipulated by Defendants, which cussed or subjected Plaintiffs and clauimambers

to become addicted to nicotine upon personal consumption, constitute & product

:“‘

d‘angorous for normal use.
| 73. :,
Thus, Defendants’ are strictly liable to Plaintiffs and class members in an

amount sccording to proof.

{Redhidition]
74,
Pleaintiffs, on behalf of themselves and ali others similarly situatad, nillogo, as

if fully set forth, sach and every allegation contsined in paragraphs 1 through 73
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hereof, and further allegs:

75.

Dafendnnts' conceslment of nicotine's eddictive nature, Defendants’
manipulation of nicotine levels in their tobacco products, and Defendants’ concealed
intent to addict Plaintiffs’ and class members constitutes a redhibitery vicéj'or defect -
in Defendants’ tobacco products, which renders their consumption so lnc'ionveniont
end imperfect that it must be supposed that buyers would not have purchased
Defendants’ tobacco products had they known of the vice. La. C.C. art. 2520.

76.

Defendants as menufacturers of their tobacco products sre conclusively
presumed to know of the addictive nature of nicotine, Defendants’ manipulation of
nicotine levels in their tobacco praducts, and Defendents’ intent to addict;Plaintiﬁs
and class members, 8nd are thus considered bad-faith sellers answerable to p;titioners
in damagos, 3s wall as rastitution of price and repsymant of expensss, including
reasonable attorneys’ fees. ;

77.

Defendants, by manufacturing for sale the above-mentionsd tobacco ;‘;roducu,
are bound to the implied warranty respecting the hidden defects of the thifags sold,
or their redhibitory vices, that Is, the sddictive nature of nicotine, the Defondams

manipulation of nicotine levels in their tobacco products, end Defendants’ iment to

addict Plaintiffs and cless membaers.
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78.
Defendants’ declaration that nicotine is not addictive, that Defendants did not

manipulate nicotine levels in their tobacco products, and that Defendants did not

intend to sddict Plaintiffs and class membars, which declarations Defendunts knaw

waere untrue, and thereby fraudulent.
79,

Thoe redhibitory vice or defect in Defendants’ tobacco products has caused
petitioners to sustain damages, whethaer for the cost of remedy, and cotrection, and/or
the repayment of the axpenses associsted therewith, and/or non-pacuniary'dan'nges
associsted with the addiction to nicotine and Defendants’ manipulation o;': nicotine
Jevels in their tobacco products; together with legal interest thereon, for alfcom of
these prozeedings, and for reasonable attorneys’ fees, bacauss the redhibitary defect
orvice hes rendered Defandants’ cigarettes so inconvenient and imparfect that It must

be supposed that the pstitioners would not have purchased them If they hi:d known

of the dafect or vice.

[Equitsble Wm: Relief)
80. .
Piaintiffs, on behalf of thamselves and afl others similarly situated, resllege, as
it fully set forth, each snd every allegation contsined in paragraphs 1 th.r.,ough 78

sbove, and further allege:
81.

The ¢lass members have no adequate remedy at law, rendering injunctive and
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other equitable relief appropriate in that damages cannot adequately compensate
PlaintiHe and class members for the injuries suffered and threatened.
82.

Accordingly, Pleintitfs, on behalf of themselves and all others similarly situated,

requast the following classwide equitable relief:

‘ (a)  That s judicial determinstion and declerstion be made of the rights
of Plsintiffs and the class members, and the comresponding responsibilities of
Defendants: |

(b) That Defendants be declared to be financially respcnsible for
notifylng a!l class members of nicotine's addictive natures, Defendants’ maripulation
of nico:iﬁe levels in their tobacco products, and Defendants’ intent to addic: Plaintitfs
and class members, with restitution and refunds to Plaintiffs and the class members

of all or part of the sums paid by them to purchase Defendants’ falsely promoted

tobacco products;

{c) That Defendants be ordered to disgorge, for tha beneiit of the
class, all or part of their ill-gotten profits received from the sale of cigaren;s and/or
to make full restitution to the Plaintiffs and clase members; and

(d)  That Defendants be ordered to create & madical monitoiing fund
o monltor the hasith of Plaintlffs and class membars and to pay for ‘". medical
expenses caused by Defendants’ wrongdoing. Addicted smakers are entitled to a
*madical monitoring® fund because they are demonstrably at increased risl;c for lung

I
dissase, heart disease, and other wall-esteblished smoking-related ailments. The need

J
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for future monitoring is a reasonably certein consequence of the Plaintiffs’ and class
members’ sxposure to carcinogens and the racommended monltorin§ is reasonabls,
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, on behalf of themselves and all others similarly
situated, prey for judgment against Defonda-nts, and esch of them, jointly and
severally as follows:

1. An Order cortifying the Pleintiff class and any appropriste subcless
thereof under the appropriste provisions of Fed. R. Civ. P. 23, and appointing Plaintiffs
and thelr counse! to represent the class;

2. For the squitsble rellef requested in the Tenth Claim for Bolief:

a3 For'dnmau as allaged herein;

4.  For punitive or exemnplary damages agsinst sach Defendant found guilty
of oppression, fraud, malice, and/cr despicable behavior, or for viplation of state
consumer protection statutes, in an amount sufficient to punish ssch such Cufendant
and deter others from similar wrongdoing;

£, For sttorneys’ fees;

6.  For pre-judgment interest;

7. For costs of suit: and
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8. For such other and further relief as this Court may deem just and proper.

DATED: March 29, 1994

Respectfully submitted:

Do 2o

Wendesll Gauthier

D. Kim Cormier

Gauthier & Murphy

3500 W. Hullen Street
Metairie, Louisiana 70002
(504) 456-8600

Fax: (504) 456-8624
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