VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND
John Marshall Courts Building

WALT BOGDANICH,

PRILIP MORRIS. COMPANIES INC. )
)
and. )
)
PHILIP MORRIS INCORPORATED, )
)
Plaintiffs, )
)

v. Y AT LAW NO.
)
AMERICAN BROADCASTING COMPANIES, )
INC.. )
)
JOHN MARTIN,. )
)
and )
)
}
)
)

Defendants.

MOTION FOR JUDGMENT

Plainaffs Philip Morris' Companies Inc. and Philip Morris Incorporated, move: for

judgment against defendants by reason of the following:

PARTIES

1L Plainaff Philip Morris Companies Inc. (Philip Morris Companies) is a
publicly held corporation organized and existing under the laws of the Commonwealth of
Virginia, with its principal place of business in New York. New. York. Phalip: Morris

Compantes is a holding company whose: stock is' publicly traded! on the New York Stock
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Exchange. Its subsidiary corporations are primanly engaged in the tobacco, food and: beer
businesses. and own many of the best-known brand names in the world.. including; Mariboro

cigarettes, Kraft food! products, and Miller beer.

~

2. Planutf Philip-Morns Incorporated (Philip Morris. U.S.A.) is.a corporation
organized' and existing under the laws of the Commonweaith of Virginia, with its principal
place of business in New York, New York. Philip Morris U.S.A. is a wholly owned
subsidiary of Philip Morms Companies,. is engaged in the domestic tobacco business and|is
the largest tobacco company in the United States. As is hereinafter set forth, the
detamatory statements made by defendants were made without specification as between-
Philip Moms Companies and' Philip Morris U.S.A. and. “Philip Mormris™ was used
indiscriminately by defendants to refer both to Philip Morris Companies and Philip Morris
U.S.A. Accordingly, except as otherwise indicated, the term “Philip Morris” is used in this
Motion for Judgment interchangeably to refer to both Philip Morris Compantes and Philip:

Moms U.S.A.

3. Defendant American Broadcasting Companies, Inc. (ABC) is a corporanon:
organized! and existing under the laws of the State of Delaware, with its principal place of
business in New York, New York. ABC, a wholly owned subsidiary of Capital
Cities/ABC, Inc., operates the ABC Television: Network, a major American broadcast
network with seyen owned and operated and over 200 affiliated stations reaching 99.9% of
all'United States television households. ABC's telecasts are regularly broadcast in and into

the Commonwealth of Virginia by numerous stations, including but not imited to ABC
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atfiliate stations. WRIC in: Richmond, WJILA in the Distnct of Columbia. WVEC in
Hampton, WSET in Lynchburg, WHSV in Harrisonburg, WKPT in Kingsport, Tennessee,
and: ABC’s owned and operated station WTVD in Raleigh-Ducham;, North Carolina. ABC’s
telecasts are widely viewed in the Commonwealth of Virginia and: throughout the United
States, and ABC derives substantial revenue from its broadcasts and other activities in
Virginia. Among programs produced by ABC News for broadcast on the ABC Television
Network is the news magazine program Day One launched last year. Upon information and.
beltef, Day One has. not been: a. successful program; its ratings have been deteriorating.
With its program on: Monday evening, February 14, 1994, only two weeks before: the first

program complained of herein, Day One’s ratings fell to an all-time low.

4. Defendant John Martin is a Day One reporter, led Day One's "investigation”
inlo nicoune in cigarettes, and appeared on the February 28 and/March 7, 1994, broadcast

segments of Day One regarding cigarettes and nicotine.

5. Defendant: Walt Bogdanich is the producer of the February 28, and! co-

producer of the March 7, 1994, Day One segments on cigarettes.and nicotine.

N F A(C N
6. This is an action to redress the massive harm caused to plaintiffs by the false
and defamatory. statements made by defendants on the nationally televised news magazine
show Day One: on February 28 andi March 7, 1994, as well as on other ABC News
programs. Announcing that they had "uncovered” the tobacco industry’s "last best secret”

“never before disclosedi 1o consumers or the government,” and asserting that their
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“tnvestigation” "could/change the tobacco industry forever," defendants, through the use of
sensationalized false and' reckless allegations, told! viewers across. the nation that tobacco
companies. including' Philip Moms. are artificially "spiking" and "forufying" their
cigareties sold in the United States with extraneous nicotine for the express purpose of

keeping smokers: "hookfed]."

7. Following the February 28, 1994, Day One broadcast, foreseeably, the
national networks. and press accepted as true Day One's supposed "revelaton" that the
tobacco: industry "spikes”' its cigarettes with extra nicotine and! repeatedi these charges
virtually daily. In what can only be described as a public frenzy, reporters, the public,
government regulators and Congressmen, “astonished” and. "shocked” by Day One's,
“revelation,” called' for governmental and. congressionall investigation and possible new:
regulation. Even the President of the United States was misled and stated: on an' ABC
Television Network program on March: 19, 1994, "[T]hat really bothered me when I heard
that more nicotine was.going in to make sure that people were hooked." And the stock of
plainuff Philip Morris: Companies and other companies having businesses engaged in the:
tobacco- industry fell dramatically in reaction to Day One's charges and’ the regulators’
reaction thereto. But the: frenzy whipped up by Day One is based on a totally false and
defamatory premise made: up of whole cloth: that Philip Morris intentonally adds
extraneous. nicotine to the: tobacco used:in its cigarette manufacturing process expressly in

order to: "hook” smokers. As detailed below, Philip Mormis does no: such. thing.
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The Defamatory Day Oue Broadcasts

8. On February 28, 1994, ABC-Television aired the television program Day One:
rrom.§:00 p.m. 10 9:00 p.m. (EST). Anchor Forrest Sawyer opened the program with great
fanfare, announcing: “A Day One investigation that could change the tobacco. industry
forever.” He went on- to say, "Cigarettes — they'll hook you fast and it is not just an:
accident of nature.” and accused the cigarette companies of "artificially spiking: (their]
cigarettes with nicotine.” He told! the audience that for nearly a year, Day One had been
invesugating nicotine. and that when word of Day One's "investigation” got out, the "Food!
and' Drug Admunistraion announced  that it is now considering whether to regulate crgarettes;
as drugs.” Then, exposé style. Jolin Martin, the: Day One reporter who led the nicotine
“invesngation,” told the television audience that Day One was about to reveal the tobacco
industry’'s “last best secret”" "never before kdisclosedi." That "secret” tumed out to be the
false and defamatory claim — knowingly and/or recklessly’ made by defendants. — that
Philip Morns (as well as other cigarette manufacturers) intendonally “spikfes}” and
"fortiffies]” its cigarettes with extra nicotine during the: manufactuning: process to keep

smokers: hooked..

9, False and' defamatory statements knowingly and/or recklessly made or
endorsed by. defendants during the course of the February 28, 1994, Day One segment

included the following:

a. Unidentified ABC Voice-over: There’s something tobacco companies
don’t want you to know.
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(2]

Chiff Douglas (American Cancer Society): The: industry manipulates
nicotine. takes it out, puts it back in, uses it as if it were sugar being
put 1 candy.

Marun:  Why are you aruficially spiking vour cigarefies with:
aiconne’?

Unidentified ABC Voice-over: Cigarettes — they’ll hook' you fast
and it is not just an accident of nature.

Representative Mike Synar (Democrat, Oklahoma); They don't: want
anybody looking at their product so that they can docter it, they. can.
alter i,

Unidentified ABC Voice-over: A Day One investigation that could.
change the tobacco. industry forever.

Martin:  Now, a lengthy Day One investigation has uncovered
perliaps. the tobacco industry’s last best secret — how it artificially

add niconune [1¢ O _KeeD DeDpie: M'l' ang: poo

Unidentified ABC Voice-over: The methods the cigarette companies.
use to precisely control the levels: of nicotine is something that has
never before been disclosed to consumers or the government.

Martin: It was here in Winston-Salem, North Carolina that the.
manufacturing process began to change. The R. J. Reynolds Tobacco
Company pioneered! a. two-step process to make cigarettes more
cheaply and to control the level of nicotine. Step one: it developed
reconstituted. tobacco, which is made from stalks andi stems and other
waste that it used to throw away.

b 3 » .

- . Even though reconstituted tobacco allows the companies to
produce cigarettes. more cheaply, there are problems — poor taste and
less nicotine. So here’s what the companies. do in step: two — they.
apply a powe ODACCO € g aining nicotine ai it i

LFa( )

Marun: . . . He told us how they made this ¢ oncentrated: extract that

15 nich: in nicotine.
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A. Former R. J. Reynolds Manager (unidentified): They put

mgotine in the form of tobacco extract into a product to keep

the consumer. happy.
Q. Marun: They're fortifying the product with, nicotine. [s that

correct?

A. Former R. J. Reynolds Manager (unidentified): The waste-
filler — yes. they are.

Marun: Why are.y ding nicotine

Q. Marun: But how much nicotine is added? ‘
i rding to this former R
Reynolds manager. (To manager) In commercially sold
cigarettes, what percentage of tobacco extract is nicotine?

A. Former R. J. Reynolds Manager (unidentified): That really
depends:on what level the process: calls for. In other words,
I can say to you, I want it at one percent, I want it at five
percent, | want it at ten. percent, I want it at fifty percent.

Martin:: It’s this abili ontrol the exa 2 icoting wi
tobacco extract that is so alarming to Dr. G eg Connelly, a
Massachusetts: heaith official.

Martin: There’s another way nicotine is added to cigarettes. And it
begins, perhaps surprisingly, at docks like this one in Newark, New
Jersey. It is here that jcoting | ; .to be
combined with alcohol. It’s called denaturi g. The mixture can then

orris, fi ved. is j
mixture during the 1980s, The cigarette makers say this mixture
leaves only a tiny amount of nicotine on the tobacco. Still, any kind

of nicotine manipulation disturbs critics. like Cliff Douglas,. of the

American Cancer Society.

(Emphasis added.)
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10.  On Marchi 7. 1994, Day. One again aired on the: ABC-Television Network
tfrom 8:00 p.m. t0:9:00 p.m. (EST). Anchor Forrest Sawyer opened the show. with the
comment: "We begin tonight with our continuing: investigation Into- cigarettes and what's
nside them.” False and defamatory. statements. knowingly and/or recklessly made or

endorsed by defendants during the course of the March 7, 1994, Day One segment included

the following:

a. Umdenuﬁedw ABC Voice-over: Last week, we brought you new
; ut.[h 3 anie |

which frequendv is nch 1N nicotine, ami nicotine sulfate, or salt.

(Emphasis added.)

Il. These knowingly and/or recklessly false and defamatory statements of and _

concerning: Philip Morris. made: during the February 28 and March 7. 1994, Day: One
broadcasts. were intended to be undersiood to mean, and were understood to mean, that
dunng the manufacturing process Philip Morris (as well as other cigarente: manufacturers)
"manipulates,” "spik{es]™ and "fori(fies}" its cigarettes by adding significant amounts of
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extraneous nicotne to-1ts. products, and that the magnitude and seriousness of this offense
was such that Day One's "revelanon” of this “secret” “"could change the tobacco industry

forever” by bninging upon the industry draconian regulatory or congressional action.

12. Detendants’ accusations that Philip Morris "manipulates, " “foruflies}' and

“spik[es]" its tobacco by adding nicotine during the manufacturing process are entirely false.

Philip Moms does nog do: that.

3. As set forth above, Day One on its programs referred to "reconstituted
tobacco.” the adding of “tobacco extract,” and the use of "denatured alcohol” as supposedly.
bemng implicated n the: "mamipulating,” “fortifying" and “spikang” of cigarettes with
nicotine. The true facts with respect to these processes are as. follows:

a. T ion f‘ r tutedi t — This. process: was
developed decades ago and is widely used throughout the. cigarette
manufacturing industry. It involves the udlization of the stem. portion
of the large tobacco leaf as well as. small pieces of the leaf itself
broken off during the stemming process. These natural tobacco .
matenals are reconfigured: into tobacco sheets capable of being used
in the cigarette manufacturing process..

In order to form these tobacco materials into: sheets, it is

necessary first temporarily to separate out the solubles, which would
otherwise: interfere with the sheet-making process. Those solubles

include nicotine. Separation of the solubles is accomplished by.
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adding large quantities. of water in order to dissolve the solubles and
separate them from the fibrous part of the tobacco, which consists
largely of cellulose. The fiber is theni pulped with water and, using
standard paper-makjn.g process, milled out as sheets. The solubles —
minus. potassium. nitrate and|excess water which have been removed,
and plus certain non-nicotine containing flavors, preservatives and
moisturizers. which have been added! — and the sHeets are: then
recombined. The process is an: entrely closed and continuous one:

no. nicoune whatsoever n in. ipinall n ol

sheets. Indeed, the reconstituted tobacco sheets contain

approximately 20-2‘5‘% less nicotine than the natural tobacco materials
which are used in' the process because substantial nicotine 15 lost in
the process and is: not replaced.

Upon: emerging from the presses, the reconstituted tobacco
sheets are chopped into small pieces to be blended with natural
tobacco leaves and transported to: the: cigarette manufacturing plant.
Because stems. naturally contain only approximately 25% of the
nicotine contained in the leaf portion of the tobacco plant, and
because, as set forth above, substantial nicotine is: lost in. the
reconstitution: process, reconstituted tobacco sheets contain far less

nicotine than: natural tobacco leaf and the use of such reconstituted
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tobacco sheet 1n. the ultimate tobacco: blend: serves significantly to
lower the nicotine content of cigarettes.. And contrary to Day One’s.
claims, no "powerful extract containing nicotine and flavor” or any
other nicottne substance is added in the process:.

Nor is there anything at all “secret” about. the reconstitution.
process: it has long been: widely used in the industry, publicly
known. descnibed in books andiarticles about cigarette manufacturing
going back at least as far as 1967, and, indeed, is. even fully.
described’ in the 1979 Surgeon General’s Report on Smoking and|

Health, p. 14-27.

Tobacco extract — During the course of the cigarette manufacturing,
process, certain flavors. are sprayed. onto the cut tobacco — which
consists of a blend of predominaniy natural leaf with some
reconstituted tobacco mixed in. The particular flavors used' are
distinctive for each cigarette brand. In recent years, a flavor package
contatning tobacco extract has been used' by Philip Morris in a single
domestic brand/ — Merit. This use ended at December 31, 1993, and
flavor packages containing tobacco extract have not since been used|
in: any Philip Morris domestic brand. Moreover, contrary to Day
One’s claim, the tobacco extract that was used!was not “nicotine rich®
at all. Rather, the amount of nicotine ending up in the cigarette:

attributable: to the inclusion of tobacco extract in the flavor package:
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was miniscule to the extreme. Thus. for example. the amount of
micotne:in 2 Ment Ultra Light menthol cigarette that was attributable
to the use of such flavor package represented 1/4,500 (or 0.00021) of
the nicotine otherwise in the tobacco used in the cigaretle —- a trace
amount which is: so- small as not even to be: measurable by standard|
analytical methods. This. infinitesimal trace amount of nicotine did
noti remotely constitute the "spiking,” “fortifying" or “manipuiation”
of the nicotine content of these cigarettes.

And as before, the fact that cigarette companies have used
flavor packages containing tobacco extract during the manufacturing
process of cigarettes has long been a maner of public record: it is no-

"secret” at all.

Denatured Alcoho] — Certain flavors that are not soluble in water
must. be dissoived in alcoholl in order to be sprayed onto the cut
tobacco blend during the cigarette manufacturing process. Because
pure alcoliol is subject to stringent and cumbersome reguiations by the
Bureau of Alcohol, Tobacco and Firearms, Philip Morris uses alcohol
which: has been denatured with minute amounts of nicotine to render
it undrinkable. Such denatured alcohol is purchased by Philip Morris
from outside suppliers. The amount of nicotine contained in such
denatured alcohol is minute — only 0.0002 by weight, L.e., only one
part per 5.000. The flavors that are dissolved in this denatured
- 12 -
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alcohol themselves contain no nicotine, and the combination of these
flavors with the denatured alcohol further dilutes the minute amount
of micotine:present. As a result, the:amount of nicotine that resuits
from the spraying of the alcohol-dissolved flavors on the blended
tobacco 1s again infinitesimal. By way of example, the amount of
nicotne in a Merit Ultra Light menthol cigaretie attributable to the
use of the denatured alcotiol represents 1/7.000 (or 0.00013) of the
nicotine otherwise in the tobacco used. in the cigarette — again,
merely a.trace amount which is'so small as:not even to be measurable
by standard’ analytical methods. Thus, once again, the use of
denatured alcohol as a flavor solvent does not remotely constitute the
"spiking,” 'fomfying“‘ or "manipulation” of the nicotine content of
the cigarettes.

And once again, there is nothing "secret” here. [t has long
been a matter of public record that the Bureau of Alcohol, Tobacco
and Firearms Has: approved the use of nicotine in denatured: alcohol -
for this purpose, see 27 Code of Federal Regulations § 21.141; that
alcohol denatured with nicotine is the only form: of denatured alcohol
approved by the federal government for use in the manufacture of
cigareﬁes: and indeed, that the amount of nicotine that is contained

in the alcohol is actually fixed by law at the .0002 level of dilution.
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14, Thus. contrary to the: false and defamatory statements by defendants, except
tor the infimitesimal: trace amounts of nicotine resulting from the processes descnbed in
Paragraphs 3(b) and (c) above, Philip Morris never has, and does not now add any nicotine
whatsoever in the process. of manufacturing cigarettes. To claim that these processes
consutute the “spiking” or "fortifying" of cigarettes with nicotine to “hook” smokers, to-
"keep people smoking” is:an egregious falsehood. To the contrary, between the arrival of
tobacco at Philip Mornis™ plants: and its departure from the plants as. packaged' cigarettes,
there 1s.a very. subswnuial' loss in the percentage of nicotine in the tobacco. Thus, the only
adjustment of the nicotine content of cigarettes that is involved in the manufacturing process

1s the reduction of nicoune levels.

I5.  The false and defamatory statements contained in Day One’s:broadcasts were.
made knowingly, recklessly, and with malice. Among other things, defendants first
published, and then republished these defamatory accusations notwithstanding having been

expressly advised by members of the tobacco: industry, including Philip Morris, of their

falsity.

16.  These false and defamatory. statements were broadtast and published in and

into the Commonwealth of Virginia and throughout the United States on the ABC Teélevision

Network.

17. On Frniday, February 25, 1994, on the ABC Television Network program

World. News Tonight, aired from 6:30. — 7:00 p.m. (EST), anchor Peter Jennings
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previewed Day One’s false and defamatory purported exposé and promised viewers “a good
deal more” "this Monday evening." Jennings introduced' John: Martin, the featured reporter

on the February 28 and March 7-Day One programs:

a. Jenmings: The U.S. government is considering a major frontal assault
on the: tobacco industry. The Commissioner of the Food and Drug
Administration said. today that he is looking into whether cigarettes

might be regulated as an addlcuve drug. Here is what's chggggip
There is now evj ufacturer

manipulate the nicotine content of their produyct to assure each

cigareie packs a certain punch. The evidence has been uncovered by
John Marun. who’s been investigating the story for the ABC news
program: Day. One.

b. Mam'n: The investigation found that tobacco companies are adding
I )q fort with an ‘ i

tne. A resuit, th i :_able to ipulate th
xgoune levels_in cigareues. The Surgeon General has determined
that nicoune is a highly addictive drug. A former R.J. Reynolds
manager, who requested zmonymlty, explained why the companies
control the amount of nicotine in cigarettes..

c. R.J. Reynolds:Manager (unidentified): They put nicotine in the form

of tobacco extract, into the product to keep the consumer happy.

A. R.J. Reynolds Manager (unidentified): The waste filler: Yes,
they are.

(Emphasis added.)

18.  On February 25, 1994, on the ABC Television Network program "20/20,"
aired from 10:00 — 11:00 p.m. (EST), co-host Hugh Downs introduced Forrest Sawyer,

the host of Day One:

a. Sawyer: You'll be surprised when you learn what tobacco companies
are doing with the nicotine in  your cigarette..

- 15 -
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Representatve Mike Synar (Democrat, Oklakhoma): They can doctor
it, they can alter jt, and they can literally jeopardize the health of the
Amencan public without having any consequence.

Sawyer: A Day One investigaion Monday.
Downs: Day One Mondays at eight.

(Emphasis added.)

19.  OniFebruary 28. 1994, the ABC Television Network program World News

Tomght, aired from 6:30 — 7:00 p.m. (EST), was once again the vehicle for attracting an

audience to-that evening’s Day One program. Jennings introduced Johin Martin:

_:gmum On Wall Strect today, four major. tobacco company
stocks all lost value. R. J. Reynolds and! Philip Morris were the two most
heawily traded stocks of all those bought and sold.

(Emphasis added.)

20.  On March. 9, 1994, on the ABC Television Network program “Nightline,"

hosted by Ted Koppel from 11:35 p.m. to 12:00 a.m. (EST), additional false and

defamatory statements were made: and endorsed by defendants as follows:

a.

Koppel: . . . [tlhere is ni viden at th 3CCo in may
igall in k. ...

hg amgunt of nicotine in ;hgr glgmngg by adding precise amounts:
ex - whi n nicotine.

Former R. J. Reynolds Managcr (uudentified): They put nicotine in

the: form: of tobacco extract into a produgt. to kecp the consumer
happy.
- lig -
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d. Cliff Douglas (American Cancer Society): The public doesn’t know:
that the industry manipulates nicotine — it takes out, puts it back in,
uses 1t as 1t it were sugar being put i candy.

e Koppel:  Our sister-program, Day One, a couple days ago. did a

report on the tobacco industry and the revelation of that program. —
Q, [ gsg sgy w §;omshed me — and that 1s that you folks have:

m f au in X ome more addict th

f. Manhew Myers (Coalmon on: Smokmg or Healthb The [r&;nt ABC

wxm FDA s.own mves_u,g,am‘_h_ag_b_mgnu_hg whglg issue. into. a
ncw focus, We mow know that thc tobacco industry ¢on Qggmly
‘ lof T ‘

G‘Q

Q_LMQ_QL_; has: Ied FDA Comm1551oncr Kcsslbr 0 concludc mal
cigarette manufacturers may intend that their products contain nicotine
to sausfy an addiction on the part of some of their customers.

(Emphasis added.)

21.  These knowingly and/or recklessly. false and defamatory statements of and

concerning: Philip Morris set forth in Paragraptis |7 through 20 were intended to be
understood to mean, and were understood to mean that during the manufacturing process
Philip Mormis (as well as other cigarette manufacturers) "fortified" its cigaretes: by adding
significant amounts of extraneous nicotine to its product, and that the magnitude and
seriousness of this offense was such that Day One's "revelation” of this "secret” would be
“just the evidence {the FDA] needs to regulate cigarettes” and! would: subject the industry.

to draconian regulatory or congressional action.

- 17 -
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22, These false and defamatory. statements were made knowingly, recklessly and
with malice. Among other things, defendants published and republished these statements
notwithstanding having been: expressly advised by members of the tobacco industry,

including Philip Moms.. of their falsity:

23, These false and defamatory statements: were broadcast and! published: in and
into the Commenwealth of Virginia and throughout the United States on.the ABC Television

Network:

Tbe March 17 ABC World News Broadcast

24.  On March 17, 1994, John Martin appeared on: ABC Television Network.
program. Worid' News This Moming, which aired at 5:45 a.m. (EST), discussing the FDA
and the tobacco industry. During the broadcast, Mr. Martin stated:

Commissioner Kessler told the sub-committee he cannot regulate cigarettes
unless. investigalors prove tobacco companies purposely manipulate nicotine
levels. But sub-commuittee chairman Richard’ Durbin said proof was at hand.
He read a letter from Philip Morris President William Campbel! who said his;
company does not add nicotine but has actually lowered: it more than. 50%: in
the last 40 years. That in itself, said Congressman Durbin, shows cigarettes.
are not a so-called natural product and that the nicotine:level in them can and
has been manipulated.

Representative Durbin stated:
[ think the statement that Mr. Campbell is making in his defense, in. fact, is
enough to convict him. They have, with the tobacco and. their process, the

ability to set the level of nicotine in the cigarette.

After Representative Durbin's remark, Thalia Assuras, anchor, stated:

- 18-
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Asked for comment by ABC News, Philip Mornis had no immediate
response.

(Emphasis. added.)

25.  This last-quoted statement was knowingly and recklessly false and
defamatory. Only the previous afternoon, John Martin had spoken. with a senior officer of
Philip Morris U.S.A. At that time Mr. Martin asked'the senior officer, among other things,
for a reacton to the statements: made earlier in the day by Rep. Durbin and! FDA
Commissioner David Kessler relating to Philip Morris: U.S. A. President William Campbell’s.
March 3. 1994, letter to Congress. The Philip Morris senior officer expressly responded —
on the record — reaffirming the accuracy of Mr. Campbell’s letter and/vigorously disputing
the comments of Rep. Durbin and Commissioner Kessler. Nonetheless, ABC anchor
Assuras, with Mr. Martin sitting by, falsely claimed exactly the opposite — that Philip
Morns, "when asked for comment,” "had no immediate response.” This statement was
knowingly false and defamatory in that it was intended to be understood, and was

understood, to mean:that Philip Morris was not in a position to deny the charges against it.

26, This false and defamatory statement was broadcast and published: in and into

the Commonwealth of Virginia and throughout the United: States on the ABC Television:

Network.
The Harm Caused to Philip Morris by Defendanis’
False and Defamatory Statements
27.  All of the defamatory statements specified in Paragraphs. 8 through 10; 17
through 20, and' 24 above were made and' broadcast with: actual malice by defendants
- 19-
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inasmuch as detendants knew. ot ther falsity or had a reckless disregard for their truth or
falsity.  Defendants Jofin Martin andi Walt Bogdanich are employees or agents of ABC. All
acts. satements and omissions of ABC employees and: agents, including but not limited. to
defendants Marun and Bogdanich. in'connection: with the preparation and' broadcast of these
programs. were in the course of. and within the scope of, their employment or agency with

ABC.

28. A substanuial portion of the population, including the investment community,
understood defendants’ statements referring to the “tobacco companies.” the "tobacco
industry.” the "cigarette manufacturers.” the "cigarette companies,” or "Philip Morris" to

be statements of and conceming Philip Morris Companies..

290 A substantial portion of the popuiation, including the government regulators
and members of Congress, understood defendants’ statements referring to the “tobacco
companies,” the "tobacco industry,” the “cigarette manufacturers,” the "cigarette

companies,” or "Philip Morris” to be statements of and concerning Philip Mormis U.S.A.

30.  As a direct and proximate result of the publication of the knowingly and/or
recklessly false and defamatory statements set forth above, plaintiffs have suffered great
harm:to their reputations, trade and business. That harm is continuing. These defamatery
statements:

a. As to plainuff Philip Morris Comparnies, have resulted in the stock of
such plainuff falling sharply and Have otherwise damaged plaintiff in

the conduct of its trade or business, causing it 1Njury in an amount not

220 -
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through 30 hereof.

presentlly accurately ascertainable but believed to be not less than $2

billion.

As:to plamnnff Philip Mornis: U.S.A., have precipitated and fueled a
climate of public, media, regulatory and! congressional reaction
against the tobacco companies, including such' plaintiff, which
threatens 1o embroil plaintiff in regulatory and congressional
inguines. hetghtens the prospect of regulatory or congressional action
severely detrimental to plaintiff’s business, heightens the prospect of
passage by Congress of major increases in tobacco taxes. severely
detnmental to plainuff's business, will tend to spawn additional
litigation against plainuff, undermines confidence in plaintffs
products affecting sales, and have otherwise damaged plaindff in the
conduct of its trade:and business — all causing it injury in an amount.
not presenty accurately ascertainable but believed to be not less than

$3 billion.

COUNT ONE — DEFAMATION

Plaintiffs repeat and reallege each and every allegation in Paragraphs |

Defendants, on' the: February 28, 1994, Day One broadcast segment on

nicotine in tobacco, made and endorsed. false and defamatory statements. as set forth above
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in. Paragraphs 8 and 9 hereof of andi concerning plaintiffs, and engaged in the publication,

ot those. statements.

33. Such satements: were made and endorsed by defendants with knowledge of
their talsity andior reckless disregard for the:truth and have caused damage to plaintiffs as.

set forth above:

34, Defendants’ conduct. as aforesaid, constituted defamation as against plaintffs.

C T_TWO — DEFA
35.  Plaintffs repeat and reallege each and every allegation in Paragraphs. I

through: 34 hereof.

36.  Defendants, on the March 7, 1994, broadcast of Day One. made and
endorsed false and defamatory statements as set forth: in Paragraph 10' hereof of and

concerning plainuffs, and' engaged in: the publication of those: statements.

37.  Such statements were made and endorsed by defendants with knowledge: of

their falsity and/or reckless disregard. for the truth and have caused damage to: plaintiffs as

set forth above.

38. Defendants’ conduct, as aforesaid, constituted defamation as against plaintiffs.

COUNT THREE — DEFAMATION!

39. Plainuffs repeat and' reallege each and every allegation in Paragraphs |

through: 38 hereof.
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40.  Defendants. on the February 25, 1994, broadcast of World News Tonight,

made, caused! to be made. and endorsed false and defamatory. statements as set forth in

Paragraph 17 hereof of and concerming plaintiffs, and engaged in the publication of those

statements.

4l.  Such:statements were made, caused 1o be made, and endorsed by defendants

with knowledge of their falsity and/or reckless disregard for the truth and have caused
damage to plaintiffs as set forth above.

42.  Defendants"conduct, as aforesaid, constituted defamation as against plaintiffs;

F — DEFAMATION

43.  Plaintiffs repeat and: reallege each and every allegation in Paragraphs |

through 42 hereof.

44,
be made, and endorsed false and defamatory statements as set: forth above in: Paragraph 18

hereof of and concerning piaintiffs, and engaged in the publication of those statements.

45,
with. knowledge of their
damage to plaintffs as set forth above.

46.
COUNT FIVE — DE TION

223 -

Defendants, on'the February 25, 1994, broadcast of 20/20, made, caused: to '

Such statements were made, causedto be made, and endorsed'by defendants

falsity. and/or reckless disregard for the truth and have caused

Defendants’ conduct, as aforesaid, constituted defamation as against plaintiffs.
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7 Plainntfs repeat and reallege each and every allegation in Paragraphs |

through 46 Hereot.

48 Defendants, on the February 28, 1994, broadcast of World News Tonight,
made, caused to be made, and endorsed false and defamatory statements as set forth above
i Paragraph 19 hereof of and concerning plaintiffs, and engaged in the publication of those

statements..

49, Such siatements were made, caused to be made; and endorsed by defendants
with knowledge of their falsity and/or reckless disregard for the truth and have caused

damage to plaintffs as set forth. above.

50.  Defendants’ conduct. as aforesaid, constituted defamation as against plaintiffs.

51.  Plaintffs repeat and reallege each and every allegation. in Paragraphs |

through: SO hereof.

52.  Defendants, on the March 9, 1994, broadcast of Nightline, made, caused to
be made, and endorsed false and defamatory statements as set forth above in Paragraph 20

hereof of and concerning plaintffs, and engaged: in the publication. of those statements:

53. Such statements were made, caused to be made, and endorsed by defendants

with: knowledge ofi their falsity and/or reckless disregard for the truth and have caused

damage to plaintiffs. as set forth above.
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54. Detendants’ conduct. as aforesaid. constituted defamationias against plaintiffs.

COUNT SEVEN — DEFAMATION

55. Plainuffs repeat and reallege each and every allegation in Paragraphs. [

through 54 hereof.

56.. On March 17. deféndants ABC and John Martin, on ABC World News;
made, caused to be made, and endorsed a knowingly and/or recklessly false and defamatory

statement as set forth above in Paragraph 24 hereof.

57..  Such statement was made. caused to be made, and endorsed by such.

defendants with knowledge of' its falsity and/or reckless disregard for the truth.

58..  Such defendants’ conduct, as aforesaid, constituted defamation as against

plannifs.

COUNT EIGHT — PUNITIVE DAMAGES
59. Plaintiffs repeat and reallege each and every allegation in Paragraphs |

through 58 hereof.

60.  Defendants conduct as aforesaid was malicious and affected the public

generally. Defendants are therefore liable for punitive damages.

WHEREFORE, plaintiffs Philip Morris Companies [nc. and: Philip Moms

Incorporated' demand- judgment against defendants:
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. In favor of plainuff Philip Morns Companies Inc. for compensatory damages

tnan amount not less than $2 billion:

[I.  In favor of plainuff Philip Morris Incorporated! for compensatory. damages

tn- an amount not less than $3 billion:
HI.  In favor of both. plaintiffs for punitive damages in the amount of $5 billion;
IV. For attomeys’ fees and the cos;s of this: suit;
V. For such other relief as the Court. may deem just.
Plaintiffs demand trial by jury.

PHILIP MORRIS COMPANIES INC.
PHILIP MORRIS INCORPORATED

By
Lewis T. Booker
By:
Lonnie D. Nunley, Iil
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llewis T. Booker (VSB No. 5261)
Lonnie D. Nunley IH (VSB No. 15366)
Bman V. Otero (VSB No. 31570)
HUNTON & WILLIAMS
Riverfront Plaza. East Tower
951 East Byrd' Streer
Richmend,. Virgima. 23219-4074
Telephone: (804) 788-8200

Counsel:

Of Counsel::

Herbert M. Wachtell
Norman Redlich
Barbara. Robbins
Meir Feder
WACHTELL, LIPTON, ROSEN & KATZ
51 West 52nd; Street
New York, New York 10019
Telephone: (212) 403-1000
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